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Argument 


I. Appellant was illegally committed 
and is being illegally confined as a 
sexual psychopath because (a) at the 
time of both his original commitment 
and his habeas corpus hearing he was 
mentally ill and therefore not 
constitutionally eligible for confine- 
ment under the Sexual Psychopath Act, 
and (b) there was at his commitment 
hearing insufficient evidence of the 
prior sexual misconduct that is a 
prerequisite for commitment under the 
Act. 


a. Appellant's commitment and 
confinement are illegal 
because he was mentally 
411 at the time of his com- 
mitment and at the time of 
his habeas corpus hearing. 


Appellant's commitment and 
confinement are illegal because 
at his original commitment 
hearing there was insufficient 
evidence of the prior sexual 
misconduct that is a prerequisite 
for commitment under the Sexual 
Psychopath Act. 


The District Court erred in 
refusing appellant's request 
for a pre-hearing independent 
psychiatric examination. 


The District Court erred in 
concluding that the treatment 
being afforded appellant at 
Saint Elizabeths Hospital was 
adequate or appropriate. 


Conclusion 
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Statement of Issues 


Is appellant's indefinite commitment under the 

Sexual Psychopath Law invalid, where the record 
clearly establishes that (1) at the time of his 
commitment he was, and at the time of his habeas 


corpus hearing he continued to be, mentally ill, 


and (2) there was insufficient evidence at the 


time of his commitment to establish that he had 
engaged in repeated sexual misconduct? 

Did the District Court err in denying appellant's 
motion for a pre-hearing independent psychiatric 
examination when (1) the issues raised in the 
hearing would include his eligibility for release 
and the adequacy of his treatment, and (2) he 
had never previously been afforded an independent 
psychiatric examination? 

Dia the District Court err in concluding that 
appellant has been receiving adequate treatment 
at Saint Elizabeths Hospital, in light of the 
evidence that the Hospital has not altered the 
form of treatment he has received since 1963; 
that he has not improved; and that there are 
alternative courses of treatment available for 


sexual psychopaths? 


This case has not previously been before this Court. 
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Jurisdictional Statement 


This is an appeal from an order of the District 


Court discharging a writ of habeas corpus, dismissing 


the petition for the writ, and thereby remanding appel- 
lant to the custody of appellee. The District Court's 
jurisdiction was based upon D. C. Code § 16-1901 (1967). 
This Court's jurisdiction to hear this appeal is based 
upon 28 U.S.C. § 2253 (1964). 


Statement of the Case 


In this appeal from the dismissal of his petition 
for a writ of habeas corpus, appellant attacks the 
District Court's failure to find that he was illegally 
committed as a sexual psychopath pursuant to D.C. Code 
§§ 22-3503-3511 (1967), and that his continued confine— 
ment as a sexual psychopath is similarly illegal. 
Alternatively, appellant contends that the District Court 
erroneously denied him an independent psychiatric ex- 
amination in preparation for the hearing from which this 
appeal is taken, and erroneously found the treatment he 
is receiving at Saint Elizabeths Hospital to be adequate. 
A. The Original Commitment. 

On April 14, 1958, appellant was indicted on a 
charge of taking indecent liberties with a child, in 
violation of D.C. Code §§ 22-3501(2)(1967)- Om May 23, 
1958, he was committed by Judge Schweinhaut to D.C. 


General Hospital for a determination of his competency to 


stand trial, pursuant to D.C. Code § 24-301(a)(1967)- 


On June 10, 1958, the Hospital, by letter of Dr. Mary Vv. 
McIndoo, reported that appellant was competent to stand 
trial, but that he was a "sexual psychopath with a com- 


pulsive need for involvement with little girls." The 


Hospital's diagnosis of appellant's condition was 
"Multiple Personality Disorder, namely, Schizoid Per- 
sonality, Sociopathic Personality, and Sexual Deviation." 
By order of Judge Tamm on June 20, 1958, so- : 
called Miller Act proceedings, to determine whether 
appellant should be committed as a sexual psychopath > 
pursuant to D.C. Code §§ 22-3503-3511 (1967), were in- 
stituted. Appellant remained at D.C. General Hospital for 
further examination. On July 14, 1958, Dr. John D. | 
Schultz, Chief Psychiatrist, reported his conciusions 
that appellant was suffering from "sociopathic personality 
disturbance, sexual deviation pedophilia"; that he was 
"not insane“; and that he was a sexual psychopath. On 
the same date Dr. Gerhardt J. Gordon, Clinical Director, 
reported his cenclusion that appellant was a sexual , 


psychopath. 


In addition to these reports, three private psy-~ 


chiatrists employed by appellant's father filed reports 
of their separate examinations of appellant. By letter 
dated May 22, 1958, Dr. Zigmund Lebensohn reported 
appellant's description of the indecent act he performed 
upon the child that led to his indictment. He also 
stated: 

The patient tells of a previous experience in 


Colorado when he was eighteen. At that time, 
he did not perform any sexual act with the little 
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girl, but was apprehended by the police and 

was sent to a psychiatric hospital for 

observation, placed on parole, and finally 

pardoned. 
Dr. Lebensohn concluded that appellant suffered from a 
"sociopathic personality disturbance, sexual deviation 
(pedophilia) ." 

In letters also dated May 22, 1958, Dr. Henry T. 
Andren and Dr. Matthew T. Moore both agreed with much 
of the substance of Dr. Lebensohn's letter. Dr. Andren 
diagnosed appellant's condition as "schizophrenic reaction, 
undifferentiated with marked depression in a sociopathic 


personality, with pedophilic and dissociative trends." 


He also stated that appellent "denied any actual abuse 


of any little children until the episode . . . [that led 
to the charge against him] .. ." Dr. Moore's diagnosis 
was "schizoid personality," manifesting a "schizophrenic 
reaction." He reported appellart's description of the 
misconduct leading to the charge against him, and added 
that appellant "stated that he had been held for a similar 
offense in Colorado." 

The Miller Act hearing was held before District 


Judge Jackson on September 25, 1958.* On the issue of 


® References to the transcript of the original commitment 
hearing will be in the form "1958 Tr." References to the 
transcript of the habeas corpus hearing from which this 
appeal has been brought will follow the number on each 
volume, and will be denominated "H.C. Tr." The volume 
dated October 27, 1967 and containing pages 1-76 lacks 

a volume number and will be denominated "H.C. Tr. cab 
(Cont'd) ~ 


appellant's mental condition, the government introduced 
into evidence,as government exhibits, the letters from 
his three private psychiatrists. (1958 Tr., pp- 6-7). 

In addition, Dr. Gordon testified on direct examination 
that appellant's "personality structure is abnormal, 
but he is not psychotic.” (1958 Tr., p. 10). On mee 
examination, he diagnosed appellant's condition as a 
"deviating personality structure. We think he is a 
sociopath or a psychopath . . . .” (1958 Tr., p. 25), 
Dr. Schultz diagnosed appellant as having a "personality 
disorder that has two major components,” - "schizoid 
personality" and "psychopathic personality." (1958 Tr. p.33). 


On the issue of prior misconduct, no evidence was 


introduced regarding the contents of the police records 


relating to the charge pending against appellant, and 
there was no testimony from the arresting officers, the 
victim or any witnesses regarding these events. In 
addition, no records of the so-called "Colorado offense" 
were introduced to show either the exact nature of the 
charge, the disposition of the charge, or the nature of 


the parole or pardon mentioned in Dr. Lebensohn's letter. 


* (Cont'd) The transcript of appellant's motion for a 
pre-hearing independent psychiatric examination, dated 
August 28, 1967, also lacks a volume number. References 
to it will be in the form "Exam. Tr.” 
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The Government relied solely upon the contents of 
the letters from appellant's private doctors, and upon 
the testimony of Dr. Gordon and Dr. Schultz, to establish 
that he had engaged in "repeated" misconduct as required 
by D.C. Code § 22-3503 (1967). Dr. Gordon conceded that 


appellant had refused to discuss his mental condition with 


him, and that his knowledge of the Colorado offense was 


based upon the statement contained in Dr. Lebensohn's 
letter, as well as the fact that appellant had discussed 
the Colorado incident with Dr. Schultz (1958 Tr. pp. 10-12, 
18-22). 

Dr. Schultz's testimony was that appellant had 
described to him the "act in Denver which was a matter, 
he said, of approaching some girls and talking to them 
about sexual matters." (1958 Tr., p. 34). When asked 
about the pardon mentioned in Dr. Lebensohn's letter, 

Dr. Schultz stated: "I don't think we entered into that. 
I did not ask him, but he had been confined in a hospital 
in Denver." (Ibid). 

At the clase of the Government's case, appellant's 
counsel moved for a directed verdict on the ground that 
there was insufficient evidence of repeated misconduct 
to justify commitment under the Miller Act, and that the 
accused was of unsound mind, and therefore not commitable 


under that Act. The motion was denied. 
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The defense then placed Dr. Moore on the eee He 
testified that appellant was of “unsound mind,” and de- 
seribed the symptomology that led him to conclude that 
appellant was suffering from a schizophrenic reaction. 
(1958 Tr. pp. 59-74). As to the Colorado incident the 
doctor stated: | 

The history, as obtained from .. . {appellant and 

his father] was to the effect that he approached a 

young girl in Colorado, and spoke to her; but there 

was never an overt act of sexual aberration. (1958 

Tr., p. 57; see also 1958 Tr., p. 74). 

At the close of the testimony, the defense renewed 
its motion for a directed verdict on the dual grounds that. 
appellant was mentally 411 and that the government had 
failed to prove repeated misconduct. (1958 Tr. pp. 90-93). 

The motion was again denied, and the court ruled that 
"in accordance with the testimony of Dr. Schultz and with- 
out those letters at all, I would conclude that the re- 
spondent here is a sexual psychopath." (1958 Tr., p. 94). 
He accordingly ordered appellant committed. 

Appeal from the judgment was taken, but, by agree- 
ment between the Government and defense counsel dated 
December 29, 1958, it was dismissed. Except for 2 | 
period of elopement between 1959 and 1963, appellant has 


been continuously confined at Saint Elizabeths Hospital. 


Since his 1963 return to the Hospital, he has been con- 


fined at John Howard Pavilion. 
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B. The Proceedings Below. 
In 1963 appellant filed this petition for a writ of habeas 


corpus (H.C. 316-67), challenging inter alta the legality 


of his original commitment; the propriety of his confine- 
ment in John Howard Pavilion; the Hospital's refusal to 
grant him release as cured; and the adequacy of his treat- 
ment. The writ was issued on July 12, 1967. 

1. The Motion for Independent Psychiatric Examination. 

On August 28, 1967, appellant by his appointed 
counsel in the court below orally moved before Judge 
Holtzoff for an independent psychiatric examination. 

This motion was made three weeks prior to the date to which 
the hearing on the petition was continued (Exam. Tr., 

p- 3), and almost two months prior to the date (October 20, 
1967) on which the hearing was actually begun. Counsel 
stated appellant's preference that the examination be 
*eonducted by the Mental Health Commission" (Exam. Tr. 

p. 32 

The Court denied the motion, stating: 

I don't order any examinations until after I hear 

the case. I do sometimes order an advisory opinion 


from the Mental Health Commission, but I want to 
hear the case first (Exam, Tr., pp. 3-4). 


2. The Validity of the Original Commitment. 
At the outset of the habeas corpus hearing, held 


pefore Judge Sirica, appellant's counsel attempted to 


By a 


summarize the basic issues raised in the petition. He 


first stated appellant's contention "that his original 
commitment as a sexual psychopath is unconstitutional on. 
a number of grounds, including the vagueness of terms 
themselves, the nature of the proceeding by which he was 
committed." (H.C. Tr. I. pp. 3-4). The Government | 
attorney urged the Court to rule immediately upon the 
constitutionality of the statute, on the ground -that: 

the issues as to the constitutionality of the 

statute have been litigated and relitigated. 

So far as I know, nowhere has a statute of 

this kind been held unconstitutional . .. .- 

(H.C. Tr. I, p- 5). 

The Court agreed with the Government: "I will rule that 
the statute is constitutional. That takes that out of 
the case. Let's proceed." (Ibids). 

The Government then urged that appellant not be 
allowed to pursue his claim that the testimony at his 
original commitment hearing was perjured, or to collaterally 
attack the sufficiency of the evidence underlying his 
original commitment, on the ground that he had alleged no 
evidence to support the perjury Glaim, and these issues 
should have been raised by direct appeal. (H.C. Tr. Te 
pp. 7-8). The Court determined that appellant had not 
raised this issue in any previous habeas corpus hearing 
(H.C. Tr. I., p.- 100). It did not at the time rule on the 
Government's request. As a result, the original com— 


mitment hearing did receive considerable attention during 


Oe 


the course of the hearing. Appellant was both directly 
examined and cross-examined regarding the testimony given 
at his original commitment. (H.C. Tr. I., pp- 11-14; H.C. 
Tr., pp. 3-17). And, in his concluding argument to the 
Court, appellant's counsel urged that appellant was en- 
titled to his release on the ground, inter alia, that 
the original commitment "was based on one act, namely, the 
agsaulkt that occurred in Colorado. That 4s the only evidence 
of any conviction that has ever involved this gentleman 
in this type of problem." (H.C. Tr. V, pp- 103-04). 

Taking into consideration the pleadings, the testi- 
mony and argument developed during the hearing, and the 
original commitment record, the Court found, as a matter 
of fact, that there was no credible evidence adduced at 
the hearing to support the charge of false testimony at 
the original commitment hearing, and that "the long de- 
lay before making this claim reinforces the Court's 
view." (Findings of Fact and Conclusions of Law pp. 2-3) 
It also found that appellant's 

rights and interests were adequately protected 

by effective counsel. His claims of procedural 

@efects or erroneous rulings by the Court which 

conducted the hearing were waived by his failure 

to pursue a direct appeal. (Ibid.). 

The Court found, as a matter of law, that appellant 


was “lawfully confined as a sexual psychopath"; that he 


had demonstrated no valid basis for questioning the 


validity of his original commitment"; and that the 
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“statute pursuant to which petitioner is confined is 
constitutional as is its application to the petitioner 

on the instant record." (Findings of Fact and Conclusions 
of Law, p. 9). 


3. The Evidence and Findings Concerning the Adequacy of 
Appellant's Treatment. 


A substantial portion of the hearing below was 
devoted to an exploration of the adequacy of appellant's 
treatment at Saint Elizabeths Hospital. 


Three members of the Hospital staff testified on 


that issue. Of these,only the testimony of Dr. Mauris 
Platkin, the Chief Physician at John Howard Pavilion, was 
favorable regarding the Hospital's treatment program. 

Dr. Platkin testified that appellant received substantial 
attention from numerous members of the staff, and that 
his treatment was the best available within the Hospital; 
that there is no generally recognized method of treating 
sexual psychopaths, although there are elternative treat- 
ment techniques; that since Mr. Justin's return to the 
Hospital in 1963 there had been no fundamental change in: 
any approach to treatment by the Hospital; that the 
approach had been primarily a combination of. recreational 
and occupational therapy, together with group therapy; 
that the Hospital had not been wery successful in the 
treatment of sexual psychopaths generally; that although 


appellant's condition was not "hopeless" his prospects 


Aes 


for improvement were not overly bright; and that if trans- 
ferred from John Howard Pavilion to a less restrictive 
facility, the chances were good that appellant would elope. 
(H.C. Tr. II, pp. 25-39; H.C. Tr. X, pp. 53-66). 

Dr. Carl Bauer, a staff clinical psychologist, 
stated that he had begun to work with appellant and de- 
velop a therapy program for him; that one of appellant's 
principal problems was his refusal to co-operate with the 
Hospital; that for sexual psychopaths there were "many , 
many" treatment alternatives to the “insight therapy" 
approach of the Hospital; that "if one type of treatment 
4s not effective one should consider some other type of 
treatment after a given period of time"; that, although 
the treatment program offered by the Hospital had been 
"excellent," use of newer or different therapeutic de- 
velopments was now warranted; and that appellant should 
be "confined in John Howard Pavilion until a better place 
4s located where he might be treated more effectively." 
(H.C. Tr. V, pp. 8-47). 

Finally Dr. Eliot Blum, a co-therapist in appellant's 


group therapy program, testified that appellant's present 


course of treatment was no longer “appropriate or adequate"; 
that he needed a course of treatment directed exclusively 
toward his sexual problems; and that he should be trans— 


ferred from John Howard Pavilion to a different service 
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because effective treatment required that he come into 


contact with "different types of females and this mb Ne 
virtually impossible . . . [at] John Howard.” (H.C. 
Tr. V., pp. 60-66). 

The parties stipulated (H.C. Tr. V., D- 68) that 
Dr. Blum would have testified on cross-examination by the 
Government that appellant's treatment was inadequate 
because 

in his profeséional judgment he would recommend 

a particular alternative type of treatment 

known as aversive conditioning treatment - . - 

since . . . the patient has shown insufficient 

improvement under previous programs of treatment. 

He would further testify that there is no 

assurance .. . that this treatment would be 

effective. 

Oh this record, the Court found that appellant was 
receiving “ample medical attention and therapy adapted to 
his particular needs, although his improvement . . - has 
been limited." (Findings of Fact and Conclusions of Law, 
pp. 7-8). It attributed his failure to improve in part 
"to his lack of co-operation with the hospital staff." 
(Id., at p. 8) And it found that "no alternative kinds 
of treatment were identified which give any greater 
assurance of success .. . ." (Id., at p. 9)- On this 


basis, it concluded that the "treatment pétitioner is 
receiving is adequate. and appropriate." (Id., at 10.) 


After also finding, inter alia, that appellant "has 


a sociopathic personality disorder," (Id., at p- hk); and 


that he had not shown he had recovered from his sexual 
psychopathy or that he was no longer dangerous to others, 
the Court discharged the writ and disitissed the petition. 
This appeal was noted, and appellant was permitted to 


proceed in forma pauperis. 


Summary of Argument 
I. 


Appellant's original commitment and continued — 
confinement as a sexual psychopath are illegal and un- 
constitutional for two reasons. First, as this Court 
indicated in Millard v. Harris, No. 21,492, December 12, 
1968, the Fifth Amendment’s requirement of equal protec- 
tion is violated by the Miller Act commitment of 2 
person who is mentally i11 and dangerous, since that 
law denies those committed under it rights and benefits 
available to all other such persons committed under the 
Hospitalization of the Mentally Ii1l Act. The Court's 
holding in Millard applies to appellant here, since the 
record is undisputed that he was mentally i11 both at 
the time of his original commitment and at the time of 
the habeas corpus hearing from which this appeal is taken. 

Second, the constitutionality of the Sexual 


Psychopath Law, as applied, depends upon a commitment 


hearing at which the Government establishes "proof. of 
past conduct pointing to [the] probable consequence eee 
of likely sexual misconduct in the future. Minnesota 

ex rel. Pearson y. Probate Court, 309 U.S. 270 (1940). 
The record of appellant's original commitment hearing 
demonstrates that the evidence of prior misconduct 


adduced was insufficient to satisfy this requirement. 
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II. 
The District Court's denial of appellant's motion 
for a pre-hearing independent psychiatric examination 
was clearly erroneous under the standard enunciated by 


this Court in Watson v. Cameron, 114 U.S. App. D.C. 151, 


312 F.2d 878 (1962). Appellant's inability to obtain 


an independent examination prejudiced his ability to pre- 


pare for the hearing. 


Tit. 

The District Court's conclusion that appellant has 
been receiving adequate treatment for his mental condi- 
tion was not supported by the evidence in the record. 

It is unreasonable for the Hospital to persist in following 
for five years a single treatment approach when it has 
been ineffective, and when there are alternative forms 


of treatment available. 


Argument 


Appellant was illegally committed and is being 
Tilegally confined as a sexual psycho ath because 


a) at the time of both his origina commitment 
and his habeas corpus hearing he was mentally 
Til and therefore not constitutionally eligible 
for confinement under the Sexual: Psycho ath Act 


and (b) there was at his commitment heart in= 
sufficient evidence of the prior sexual misconduct 


that 1s a prerequisite’ for commitment under that 
Act.* 


a. Appellant's commitment and confinement 
are illegal because he was mentail 
Til at the time of his commitment and 


at the time of his habeas corpus hearing. ' 


Appellant was committed and is presently confined as 
a sexual psychopath under a statute which allows commit— 
ment only of 


a person, not insane, who by a course of 
repeated misconduct in sexual matters has 
evidenced such lack of power to control 
his sexual impulses as to be dangerous to 
other persons because he is likely to 
attack or otherwise inflict injury, loss, 
pain or other evil on the objects of his 
desire. (D.C. Code, § 22-3503(1) (1967) 
(emphasis added). 


In Millard v. Harris, No. 21,492, December 12, 
1968, this Court held that, to preserve the constitu- 


tionality of the Sexual Psychopath Act, it was necessary 


a 
x In connection with this argument, appellant desires the 
Court to consider the entire transcript of appellant*s 
commitment hearing on September 25, 1958 (Crim. No. 377-58); 
the letters of Dr. Mcindoo, Dr. Gordon, Dr. Schuitz, Dr. 
Lebensohn, Dr. Andren and Dr. Moore filed in that pro- 
ceeding; H.C. Tr. I, pp- 3-10; H.C. Tr. IL; pp. 4-5; 

H.c. Tr. X, p.- 21; H.C. Tr. ITI, pp. 3-4; H.C. Tr. V, 

pp. 61-62, 103-05. 


ey 


to define "not insane" as "not mentally i111." For 
"serious problems of equal protection would arise were 
we to conclude that the statutes permit the Government to 
commit . . . [some] mentally 111 persons under the Sexual 
Psychopath Law while all other mentally i111 individuals 
are accorded the greater procedural protections in- 
corporated in the 1964 Hospitalization of the Mentally 
Ill Act." (Slip op., p. 9-)* 

This aspect of the Millard decision has its 


antecedents in the Supreme Court's decision in Baxstrom 


v. Herold, 383 U.S. 107 (1966), which held that an 


individual's “dangerous or criminal" propensities are 

not relevant to procedures for commitment and do not 
automatically justify arbitrary differences in the condi- 
tions of confinement. Relying upon Baxstrom, this Court 
has struck down the procedure allowing for the commit—- 
ment of individuals who are acquitted of criminal charges 
by reason of insanity when that defense is thrust upon 
them, Cameron v. Mullen, 128 U.S. App. D.C. 235, 387 

F.2d 193 (1967), and has substantially altered the pro- 


cedures for the commitment of those who successfully 


# Because he believed that this construction of the 
Sexual Psychopath Act would prohibit the commitment of 
anyone under it, Judge Wright, in a concurring opinion, 
found the statute "self-contradictory and meaningless.” 
(Slip op., pp. 26-27). 
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raise the insanity defense in a criminal trial. Bolton ve 
Harris, ___U.S. App. D.C. ___, 395 F.2d 642 (1968). 

In each case, in addition, the effect of the Court's 
decision was to ensure that, once committed, these Gace 
gories of the mentally 111 would not be arbitrarily denied 
the enlightened protections afforded to committed mental 
patients by the Hospitalization of the Mentally Til Act, 
D. C. Code, §§ 21-501-591 (1967).* 

In short, Millard and its antecedents stand for the 
proposition that a mentally ill person may not be com- 
mitted under the Sexual Psychopath Act, because such 
commitment denies him the procedural and substantive pro- 
tections afforded 211 others who are mentally 111. — 


The Court in Millard made mention of the specific 


procedural protections that were denied appellant at 
the time of his commitment under the Sexual Psychopath 
Act, but which are now granted to those committed under 
the Hospitalization of the Mentally Illi Act: 


While the former statute does provide for 
appointed counsel and a hearing at which 

a jury may be requested, unlike the present 
civil commitment law it does not assure the 
individual proceeded against a warning of 


® In Millard and in Mullen, this result was achieve 
because of the Court's holding that those categories of 
the mentally i111 must be civilly committed. In Bolton, 
the Court specifically applied certain confinement’ bene— 
fits available under the Mentally Ill Act to those who 
successfully raise an insanity defense. 395 F.2d at 652. 
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his right to a jury determination. Nor 

does it provide for a preliminary determina— 

tion before the Mental Health Commission, 

which is assigned initial responsibility 

for civil commitments. (Slip op., p- 9; 

(footnotes omitted)). 

In addition, as a person committed under the Sexual 
Psychopath Act, appellant has also been denied on an on- 
going basis a panoply of rights and benefits available 
to those committed under the Hospitalization of the 
Mentally Ill Act. For example, as the Court made clear in 
Millard, he has been denied the right to periodic examina- 
tion and automatic court hearing if there is a disagree- 


ment between the examining physicians as to his mental 


condition. Compare D.C. Code § 22-3509 (1967) with 


D.C. Code §§ 21-546-49 (1967). Moreover, appellant is 
not granted the right to receive uncensored mail in 
certain circumstances that is granted to other civil 
committees by D.C. Code § 21-561 (1967). Nor is he 
protected against the automatic presumption of in- 
competency attaching to any person committed to Saint 
Elizabeths Hospital, except for those committed under 
the Hospitalization of the Mentally Ill Act. Compare 
Gillis v. Cameron, 116 U.S. App. D.C. 387, 390-91, 324 
P.2d 419, 422-23 (1963), with D.C. Code § 21-564 (1967). 

Thus, if appellant was mentally i111 at the time of 
his commitment and at the time of his habeas corpus 


hearing, Millard applies to hin, and he may not 
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constitutionally be denied the rights granted by the. 
Hospitalization of the Mentally I11 Act. And the 
record is clear that at both of these critical times 
appellant was mentally iil. 

While there was some difference in the diagnostic 
labels applied to appellant's condition at his original 
commitment hearing, all of the doctors (both the 
Government's and the defendant's) who testified or sub- 
mitted a report concluded that he suffered from a serious 
mental illness, most likely some form of schizophrenic 
or psy.chopathic reaction with pedophilic overtones. 

(See pp. 2-7, supra.) 

Moreover, at the hearing below, the evidence was 
uncontroverted that appellant continued to suffer from 
some mental illness. Dr. Platkin testified that appellant 
was "presently mentally 111” (H.C. Tr. II, p. 4), and 
that the term for his illness was "pedopyjiia" (H.C. 

Tr. X, p. 21). And Dr. Blum described appellant's condi— 
tion as a "sociopathic personality disorder” (H.C. Tr. V5 
p. 62), a conclusion adopted by the District Court in its 


findings of fact (Findings of Fact and Conclusions of 


Law, p. 4). 
Accordingly, it was erroneous for the District 
Court to close off any exploration of the issue of the 


Sexual Psychopath Act's constitutionality, as it did 
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at the very outset of the hearing (H.C. Tr. I, p. 5). 
And the Court's conclusion that the statute is consti- 
tutional "as is its application to the petitioner on the 
instant record " (Findings of Fact and Conclusions of 
Law, p- 9) is similarly erroneous in light of this Court's 
holding in the subsequently-decided Millard decision. 
While the fact that Millard was decided after the 
hearing below might suggest the propriety of remanding 
the case to the District Court for further consideration 
in light of that opinion, appellant submits that this 
course of action is unnecessary. For, while the District 
Court refused to consider an attack upon the constitu- 
tionality of the Law, the records of the original hearing 
and the hearing below clearly establish that appellant 
was mentally i111 at both times. Since Millard establishes 
that mentally i11 persons are denied their rights to 
equal protection of the laws when they are committed 
and confined under the Sexual Psychopath Act, appellant 


urges the Court to evaluate this record itself and re- 


lease him from his illegal confinement. 


b. Appellant's commitment and confinement 
are illegal because at his original 
commitment hearing there was insufficient 
evidence of the prior sexual misconduct 
that is a prerequisite for commitment 


under the Sexual Psychopath Act. 
Appellant's original commitment as a sexual psycho- 


path was based upon two alleged prior offenses; the 
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offense for which he was arrested and which led to the 
institution of the sexual psychopath proceedings, and a 
second offense allegedly involving conversation with a 
young girl in Colorado, for which appeliant was pardoned. 
(See pp. 2-7, supra.) The probative value of the evi- 
dence of this prior misconduct was grossly 4nadequate to 
support appellant's indefinite commitment and confine- 
ment. 

The Act defines a sexual psychopath as a 

person, not insane, who by a course of re- 

peated misconduct in sexual matters has 

evidenced such lack of power to control 

his sexual impulses as to be dangerous to 

other persons because he is likely to 

attack or otherwise inflict injury, loss, 

pain, or other evil on the objects of his 

desire. D.C. Code, § 22-3503 (1) (emphasis 

added). 

This statutory definition is substantially similar 
to the Minnesota Supreme Court's construction of that 
State's sexual psychopath law. See generally Millard v. 
Harris, No. 21,492, December 12, 1968, concurring opinion, 
pp. 29-30; Millerd v. Cameron, 125 U.S. App. D.C. 383, 
386, 373 F.2d 468, 471 (1966); Miller v. Overholser, 92 
U.S. App. D.C. 110, 113n.5, 206 F.2d 415, 418n.5 (1953). 
The Committee Reports make clear that Congress patterned 
the District of Columbia statute after the Minnesota 
Supreme Court construction because the constitutionality 


of the latter had been upheld by the Supreme Court in 


Minnesota ex rel. Pearson v. Probate Court, 309 U.S. 270 


i 


(1940). See S.Rep.No. 1377, 80th Cong., 2d Sess., 


p. 6; H.R.Rep-No. 1787, 80th Cong., 2a Sess. p- 5 (1948). 


The Minnesota Court had 4nterpreted the statute 
to "inelude those persons who, by an habitual course of 
misconduct in sexual matters, have evidenced an utter 
lack of power to control their sexual impulses and who, 
as a result, are likely to inflict injury, loss, pain 
or other evil on the objects of their uncontrolled and 
uncontrollable desire." See Minnesota v. Probate Court, 
309 U.S., at 273. The Minnesota Court went on to point 
out that "4t would not be reasonable to apply the pro- 
visions of the statute to every person guilty of mis- 
conduct nor even to persons having strong sexual 
propensities. Such a definition would not only make 
the Act impracticable of enforcement and, perhaps, un- 
constitutional in its application, but would also be an 
unwarranted departure from the accepted meaning of the 
words defined." (Ibid.) Relying explicitly upon the 
Minnesota Court's construction, the Supreme Court re- 
jected the "contention that . - - {the statute] is too 
vague and indefinite to constitute valid legislation. - - - 
These underlying conditions, calling for proof of past 
conduct pointing to probable consequences , are as 
susceptible of proof as many of the criteria constantly 
applied in prosecutions for crime." Id., at 274 (emphasis 
added). 
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Thus, although Congress altered somewhat the text 


of the D.C. statute,* it must be interpreted in light of 
Congress’ obvious intention to make the definition of 
sexual psychopath consistent with the constitutional , 
criteria established in Minnesota v. Probate Court. ‘In 
this light, the Act must be taken as requiring,as 4 pre- 
requisite to commitment, the "proof of past conduct 
pointing to probable consequences." 

Consistent with this requirement, this Court has 
indicated that the "past conduct" forming the proof of 
likely dangerousness must be tnot merely repulsive or 
repugnant,” but must have "a serious effect" on the 
victim. "'Otherwise the definition of sexual psychopath 
might be too vague and indefinite to constitute valid 
legislation.'" Millard v. Cameron, supra, 125 U.S. App- D.C., 
at 386-87, 373 F.2d at 471-72. And in considering the 
Millard case following the remand hearing it ordered, 
this Court held that the potential harm to others posed 
by an exhibitionist was not sufficient to justify his 
commitment as a sexual psychopath. Millard v. Harris, 


No. 21,492, December 12, 1968, slip op., pp-24-25. 


® For instance, Congress substituted the concept of 

‘repeated misconduct" for the concept of “habitual mis- 
conduct” contained in the Minnesota law. It defined 

eneeecces a coe cccunniae acs aise than ‘one oor 

sion. ee S.Rep. supra, at 6; H.R. +, supra, at 5. 

$107 = 1 s0 Lomax -vDistrict of éoramere> Sit aed 772 

(D.C. Ct. App. 1965). However, given 4ts intention to (Cont'd) 
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Against this background, it is clear that the 
evidence of "repeated misconduct” adduced at appellant's 
commitment hearing was grossly inadequate. Appellant 
was never tried or convicted on the charge which led to 
the institution of the sexual psychopath proceeding.* At 
the commitment hearing, no evidence was introduced re- 
garding the contents of the policerecords relating to 
that charge, and there was no testimony from the arresting 
officers, the victim or any witnesses regarding what had 
occurred. 

But even assuming, arguendo, that there was sufficient 
evidence to establish the nature of the act committed in 
the District of Columbia that led to the commitment pro- 
ceeding, there was no competent evidence at all regarding 
the so-called Colorado offense, which had occurred four 
years previously. 

The only real information about this alleged incident 
appeared in Dr. Lebensohn's letter to the Court, dated 


May 22, 1958. He stated: 


(Cont'd) avoid the constitutional difficulties suggested 
in Minnesota v. Probate Court, Congress clearly did not in- 
tend to diminish the probative quality of the evidence 

of prior conduct required as 2 prerequisite to commit- 
ment. See Millard v. Harris, No. 21,492, December 12, 
1968, concurring opinion. p. 29. 


® The criminal charge was subsequently dismissed on 
defense motion, and without objection by the Government, 
on September 24, 1965. 
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The patient tells of a previous experience 

4n Colorado when he was eighteen. At that 

time, he did not perform any sexual act with 

the little girl, but was apprehended by the 

police and was sent to a psychiatric hospital 

for observation, placed on parole, and finally- 

pardoned. 

None of the Government's witnesses had any independent 
information regarding this incident. Dr. Gordon conceded 
that the only information he had was based upon the letter 
and upon what appellant had told Dr. Schultz. (1958 Tr., 
pp. 10-12). But Dr. Schultz knew only that the act, in- 
volved "approaching some girls and talking with them 
about sexual matters," and he admittedly knew nothing 
about the pardon. (1958 Tr., p. 34). 

It was impossible for the committing court to 
determine from that evidence how serious the alleged 
Colorado offense was -- the age of the "victim," the 
nature of the conversation, the reason for and results 
of the hospitalization, and the reason for the pardon. 
Compare Millard v. Cameron, supra, 125 U.S. App. D.C. 
at 387, 373 F.2d at 472; Millard v. Harris, supra, slip 
op., pp- 24-25. Indeed, without information concerning 
the pardon, it was impossible to be certain that Mr. 
Justin had engaged in any illegal sexual act in Colorado 
at all. : 


Taking into consideration Mr. Justin's age (18) 


at the time of the alleged Colorado incident, and the 
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length of time between the incident and the "second" 
offense in the District of Columbia, it is submitted that 
the nature of the. hearsay evidence relied upon by the 
committing court not only failed to establish "repeated 
misconduct" likely to have a serious effect on the victim, 
but indeed it also failed to establish repeated misconduct 
at all. In short, no "proof of past conduct pointing to 
probable consequences” was introduced. Without such proof, 
the statute prohibits commitment. 

It is clear that the evidence adduced at this 
commitment hearing falls far short of the kind of proof 
contemplated by the Supreme Court in Minnesota v. Probate 
Court, supra, and by this Court in its first Millard 
decision, supra, in their conclusions that the Sexual 
Psychopath Act was not unconstitutionally vague. There- 
fore, if the Act can be read as permitting indefinite 
commitment of an individual on the record appearing here, 
the problem of the Act's unconstitutional vagueness, 
avoided in the past, will have to be faced. 

For this statute, which may be considered "fair on 
its face and impartial in appearance” will become "fraught 


with the possibility of abuse" and therefore unconstitu- 


tional. Sas v. Maryland, 334 F.2d 506, 516 (4th Cir. 


1964). Interpretation of "repeated misconduct" as 


allowing commitment on the basis of vague hearsay 
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allegations concerning prior acts permits the prosecutor, 
the courts and the doctors inordinately broad discretion 
in determining whether an individual charged with sex- 


related offense shall be treated as a criminal and 4n- 


carcerated for a definite period of time, or as a "sexual 


psychopath" and incarcerated indefinitely. 

The District Court, however, ruled at the outset 
of the case (H.C. Tr. I, p. 3) that the Act is constitu- 
tional, and it found as a matter of law that the Act 
was constitutional as applied to appellant. (Findings 
of Fact and Conclusions of Law, p. 9.) As shown by the 
foregoing, this decision was clearly erroneous. 

However, the Court also found appellant's "claims 
of procedural defects or erroneous rulings by the Court 
which conducted the hearing were waived by his failure to 
pursue a direct appeal.” (Id., at p. 3). To the extent 
that the Court's ruling was intended to foreclose col- 
lateral consideration of the original commitment, that 
ruling was an abuse of discretion. 

The record of the original commitment hearing which 
was before the Court below and considered by it (Id., at 
p. 1) clearly reflects the nature of the evidence that 
formed the basis for appellant's commitment. It is there- 
fore clear that no interest could be prejudiced by Cole 
lateral consideration of the validity of that commitment . 
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Moreover, the rule that habeas corpus is no 
substitute for an appeal is “not one defining power but 
one which relates to the appropriate exercise of power," 
and it is a rule which "is not so flexible that it may 


not yield to exceptional circumstances." Bowen v. Johnston, 


306 U.S. 19, 27 (1939); Sunal v. Large, 332 U.S. 174, 
178-80 (1947); Fulwood v. Stone, ___ U.S. App. D.C. ___ 


394 F.2d 939, 942-43 (1967). 

As pointed out in Fulwood, supra, this Court often 
has found "exceptional circumstances" in cases involving 
juveniles because it is "properly reluctant to penalize a 
juvenile for procedural defaults. . . -" So, too, this 
Court has shown the same reluctance (and no doubt for the 
same reasons) to penalize the mentally 111 for similar 
procedural failures. See, e.g-, Rouse v. Cameron, 128 U.S. 
App. D.C. 283, 287, 387 F.2d 241, 245 (1967) (patient 
allowed to collaterally attack legality of his original 
commitment despite failure to appeal). Consistent with 
that philosophy, appellant submits that this Court should 
order his release on the basis of the obvious inadequacy 


of his original commitment hearing. 


II. The District Court erred in refusing appellant's 
request for a pre-hearing independent psychiatric 
examination. ; 


Appellant's motion for a pre-hearing independent psychi- 
atric examination was denied by Judge Holtzoff, who stated: 


® In connection with this argument, appellant requests the 
Court to consider the transcript of proceedings before Judge 
Holtzoff dated August 28, 1967. 
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I don't order any examinations until after 

I hear the case. I do sometimes order an 

advisory opinion from the Mental Health 

Commission, but I want to hear the case 

first. (Exam. Tr., pp. 3-4). 
This denial, and the Court's explanation for it, runs 
contrary to the law in the District of Columbia, and , as 
a result of the denial, appellant was adversely prejudiced 
in his preparation for the hearing below. 

This court has stated that "the ends of justice 
and its efficient administration will be best served by 
prescribing that an independent examination by an expert 
appointed by the District Court shall be granted as a 
matter of right (a) where no such examination has previously 
been granted, and (b) where the movant has been confined 
in the hospital for a substantial period. . - -" Watson 
v. Cameron, 114 U.S. App. D.C. 151, 152, 312 F.2d 878, 879 
(1962)(emphasis added). The Court held that confinement 
for more than one year without such an examination pave 


rise to the right. Id., 114 U.S. App. D.C. at 153, 312 
F.2d at 880. 


Appellant has, since his return from California in 


1963, been held continuously in John Howard Pavilion, and 
has not had the benefit of an independent psychiatric 


examination.* His period of confinement without such an 


Nee EEENE EEE! 


® In 1963, shortly after his return, appellant sought habeas 
corpus relief and requested an 4ndependent examination. The 
petition was dismissed without hearing and it does not appear 
that he ever received such an examination. See H.C: 298-63. 
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examination thus far exceeds the minimum period specified 
by the Watson Court, and he was therefore entitled to an 
independent examination. 

This Court has also recognized for many years the 
reasons behind the importance of an independent psychiatric 
examination to an indigent patient: 

{TJhe right to bring habeas corpus would be 

of little value to an indigent person unless 

expert testimony were available to him to re- 

put the opinion evidence of the staff of the 

institution. DeMarcos v. Overholser, 78 

U.S. App. D.C. 131, 130, ~24 698, 699 

(1943). 

Thus, the purpose of an independent examination is not -- 
as the District Court suggested -- to advise the Court in 
close cases, but rather to assist the patient in pre- 
paring for hearing. 

Appellant's need for such independent assistance 


during the hearing below was made clear in two ways. 


First, Dr. Bauer, one of the Hospital staff members who 


testified that appellant was still in need of further 
confinement, did so only because he learned during the 
hearing that appellant had filed a complaint against his 
attorney with the American Bar Association. Beforehand, 
he apparently had been prepared to testify that appellant 
was no longer dangerous. (H.C. Tr. V, pp- 3-5; 18-19, 
48-53). But, even despite his belief that appellant was 


still in some sense dangerous, he was unwilling to 
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"presume him to be dangerous with little children." 
(Id., at p- 53). 

In short, Dr. Bauer's view of appellant's dangerous— 
ness was not related to the likelihood that he would en- 
gage in anti-social sex offenses, but to a wholly different 
problem -= one which, according to the holding of Millard 
v. Harris, No. 21,492, December 12, 1968, would not have 
been relevant to appellant's eligibility for release from 
a sexual psychopath commitment. (Slip op-, pp- 22-23). 

If defendant had been able to call to the stand an 
independent expert who held similar doubts about his 
sexual propensities, he might have been able to persuade 
the Court of his eligibility for release. 

Second, appellant needed independent psychiatric 
advice in order to develop his attack upon the adequacy 
of his treatment program at the Hospital. Even in the 
absence of an independent voice, the staff members from 
the Hospital who testified were sharply divided about the 


adequacy of appellant's treatment. (See pp. 11-13, 


supra.) The testimony of an independent expert that 


appellant's treatment was inadequate might have been 
sufficient to persuade the Court. 

Because appellant was not committed under the 
Hospitalization of the Mentally Ill Act, D.C. Code 
§§ 21-501-591 (1967), he could not avail himself of the 


procedures for periodic independent examination guaranteed 
by § 21-546 of that Act.* 

Accordingly, appellant's only method for gaining 
the assistance of such an examination was by the motion 
made before Judge Holtzoff. The denial of that motion was 
reversible error, and accordingly, this case should be 
remanded to the District Court, with a direction to order 
an independent psychiatric examination, after which a new 
hearing should be held. See Watson v. Cameron, 114 
U.S. App. D.C. 151, 153, 312 F.2d 878, 880 (indicating 
that a new hearing should be held to consider both the 
evidence produced by the examination and any other more 
recent evidence, since the hearing is more than six 
months old). 


III. The District Court erred in concluding that the 
treatment being afforded appellant at Saint 


Elizabeths Hospital was adequate or appropriate. ** 
A substantial portion of the hearing below was 


devoted to an exploration of the adequacy of appellant's 
treatment at Saint Elizabeths Hospital. Careful reading 


of the record establishes that the course of treatment 


* The Government has argued and this Court has recognized 
that the procedures specified under Section 21-546 can be 

adapted to the resolution of treatment issues. See Dobson 
v. Cameron, 127 U.S. App. D.C. 324, 383 F.2d 519 (1967) - 


#* In connection with this argument, appellant requests 
the Court to consider H.C. Tr. II, pp. 25-46; H.C. Tr. X, 
pp. 53-66; H.C. Tr. V, pp. 8-47, 60-68. 
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appellant has been receiving in the past five years has 
resulted in little improvement; that there are alterna— 
tive treatment programs available which have not been 
tried; and that appellant's continued confinement at John 
Howard Pavilion is deleterious to the possibility of his 
ultimate recovery. 

The District Judge, however, found the treatment 
program adequate and appropriate (Findings of Fact and 
Conclusions of Law, p. 10), was unpersuaded that any other 
treatment program would be more likely to succeed (Id.; 
pp. 8-9), and concluded that appellant could be confined 
at John Howard Pavilion because of the possibility that he 
would elope if he were transferred to less secure 
facilities (Id., at p. 9). These findings are legally in- 
adequate and unsupported by the record. 

Of the three staff members who testified, only Dr. rie 
Platkin, the Chief Physician at John Howard Pavilion, 
appeared satisfied with the Hospital's treatment program. 
In sum, Dr. Platkin testified that appellant received 
substantial attention from numerous members of the staff, 
and that his treatment has been the best available within 
the Hospital (H.C. Tr. II, pp- 33, 43); that there is no 
generally recognized method of treating sexual psychopaths, 
although there are alternative treatment techniques that 


can be employed (H.C. Tr. X, p. 54); that since appellant's 
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return to the Hospital in 1963 there has “been no 
fundamental change in any approach" to treatment by the 
Hospital (H.C. Tr. X, pp. 55, 58); that the approach 
has been primarily a combination of activity programs 
and occupational therapy, together with group therapy 
(H.C. Tr. Il, pp. 27-28); that although appellant is not 
"hopeless" his prospects for improvement are not overly 
bright for the future (H.C. Tr. X, p. 59); and that if 
transferred from John Howard Pavilion to a less restricted 
part of the Hospital, the chances were good that Mr. Justin 
would elope. (H.C. Tr. II, p.- 27). 

Dr. Carl Bauer, a clinical psychologist on the 
Hospital staff, testified on behalf of Mr. Justin. He 
stated that he had begun to work with Mr. Justin and had 


developed a therapy program for him (H.C. Tr. V, p. 9)3 


that one of Mr. Justin's principal problems was his re- 
fusal to cooperate with the Hospital (H.c. Tr. V, pp. 30-31); 
that the basic treatment program employed by the Hospital 
was “insight therapy (H.C. Tr. V, p.- 10); that there are 
"many, many" treatment alternatives for sexual psycho- 
paths, although there was no assurance that any would be 
effective (H.C. Tr. V, pp. 10-11); that "if one type of 
treatment is not effective one should consider some other 
type of treatment after a given period of time" (H.C. Tr. V, 


p. 15); that, although the treatment program offered by 
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the Hospital had been "excellent," use of newer or . 
different therapeutic developments was now warranted 
(H.C. Tr. V, p- 16); and that Mr. Justin should be | 
"confined in John Howard Pavilion until a better place 
is located where he might be treated more effectively." 
(H.C. Tr. V, pp. 17-18). 

Finally, Dr. Eliot Blum testified for Mr. Justin. 
He stated that he had come to know Mr. Justin as a co- 
therapist in Mr. Justin's group therapy program; that 
Mr. Justin's present course of treatment is no longer 
“appropriate or adequate” (H.C. Tr. V, p. 64); that he 
needs a course of treatment directed exclusively toward 
his sexual problems (Ibid.); that plans should be made 
for transferring Mr. Justin from John Howard Pavilion 
to a different service because part of an effective treat- 
ment program would be to come into contact with "different 
types of females and this is . . . virtually impossible 
in an all male security division such as John Howard." 
(H.C. Tr. V, p- 66). 

This record clearly clearly establishes that 
appellant's treatment does not meet the standard. for 
adequacy specified in Rouse v. Cameron, 125 U.S. App. D.C. 
306, 373 F.2d 451 (1966) and in the companion case of 
Millard v. Cameron, 125 U.S. App. D.C. 383, 373 F.2d 


468 (1968). In Rouse, this Court stated that a mental 
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patient at Saint Elizabeths Hospital has a right, 
cognizable in habeas corpus, to treatment that is 
"adequate in light of present knowledge," and it imposed 
upon the District Court the “duty to render an informed 
judgment" regarding the adequacy of treatment supplied 
to a particular patient by fully exploring possible 
treatment alternatives. See Rouse v. Cameron, supra, 
125 U.S. App. D.C. at 371-73, 373 F.2d, at 456-57; 
see also, Lake v. Cameron, 124 U.S. App. D.C. 264, 364 
F.2d 657 (1966). 

The function of the District Court in the resolution 


of treatment issues was spelled out further in Tribby v. 


Cameron, 126 U.S. App. D.C. 327; 328, 379 F.2d 104, 105 
(1967): 


We do not suggest that the court should or 
can decide what particular treatment .. . 
[a] patient requires. The court's function 
: . . resembles ours when we review agency 
action. We do not decide whether the agency 
has made the best decision, but only make 
sure that it has made a permissible and 
reasonable decision in view of the relevant 
information and within a broad range of dis- 
cretion. 


In the context of this standard, the District Court's 
finding that Mr. Justin's treatment has been “adequate and 
appropriate” is unsupported by the record. The testimony 
of the expert witnesses establishes that the Hospital has 
followed for over five years an unsuccessful treatment 


program that has not brought substantial improvement in 
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appellant's condition, and that it has no intention of 
modifying that program, despite the fact that numerous 
other treatment alternatives are available. It is true 
that the Hospital "need not show that the treatment will 
cure or improve . . . {the patient] but only that there 
is a bona fide effort to do so.” Rouse, supra, 125 U.S. 
App. D.C. at 371, 373 F.2d at 456. But failure to seek 
new approaches or to try other admittedly available treat- 
ment techniques, in light of the absence of improvement, 
calls into question the bona fides of the Hospital's 
attempts to develop what Rouse requires -- 2 "treatment 
program . . . suited to. . . [the patient's] particular 
needs." Ibid. 

The District Court recognized (Findings of Fact, 


pp. 9, 10) that alternative treatment programs had been 


suggested, but stated that none of these alternatives 
"give any greater assurance of success than appellant's 
present treatment." However, the likelihood that any of 
these other techniques will be successful is not the real 
issue; the real issue is whether there is any chance for 
success with the program being followed by the Hospital. 
Nothing in this record suggests such a possibility, and, 
it is submitted, it was therefore incumbent upon the 
Court to require the Hospital to alter the present course 


of treatment. 


The Court also sought to justify its conclusion 
that appellant's treatment was adequate on the ground 
that his failure to improve "is attributable in part to 
his lack of cooperation." (Findings of Fact and Conciu- 
sions of Law, p- 8). That finding is legally insufficient. 
This Court has recognized that rejection of a therapeutic 
technique can be a "manifestation and symptom of the 
mental illness to be treated," and has required the 
judge to determine "whether reasonable efforts were made 
either to deal with such rejection or to provide some 


other suitable treatment." Rouse, supra, 125 U.S. App- 


D.C., at 374, 373 F.2d at 459. In short, appellant's 


"fatlure to cooperate" was not, as the Court held, 2 
basis for justifying the treatment he was receiving, 
put rather specific evidence of the inadequacy of that 
program. 

The Court's conclusion that appeliant's treatment 
was adequate is legally deficient in an additional 
respect. Both Dr. Bauer and Dr. Blum testified that 
transfer from John Howard Pavilion might be a necessary 
step in bringing about improvement in appellant's condi- 
tion. Indeed, Dr. Blum stated that contact with females 
was an essential step in appellant's ultimate improve- 
ment, and that opportunity for such contact was non- 


existent at John Howard. The Court found, however, that 


appellant is still dangerous, and that transfer from. 
Sonn Howard to a less secure facility might eventuate 
in an elopement from the Hospital. (Findings of Fact 
and Conclusions of Law, pp- 5-7). 

In short, there appears to be a direct conflict 
between the treatment needs of the patient and the pro- 
tection of society. But this conflict only exists because 
the Hospital lacks facilities that are at once secure 
and appropriate to the treatment of appellant's condition. 
And, as this Court pointed out in Rouse, Supre. 125 U.S. 
App. D.C., at 372, 373 F.2d, at 457, "continuing failure 
to provide suitable and adequate treatment cannot be justi- 
fied by lack of staff or facilities." Thus, the District 
Court should have required the Hospital to develop, if 
necessary, the kind of facility suitable to appellant's 
treatment needs. 

Finally, it is the teaching of Rouse, supra, and 
Lake, supra, that in proceedings involving confinement 


and treatment of the indigent mentally ill, the District 


Court must carry the responsibility for bringing forth 

the kind of expert information that will allow 4t to make 

4nformed judgments concerning the needs of the oes 
he adequacy of the treatment program supplied him, an 

the availability of alternatives consistent with his 


4nterests and those of society. The Court below made 
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no such investigation. It contented itself with the 
conclusion that the alternative treatment courses sug- 
gested to it might not be any more effective than the 
Hospital's present course. In doing so, the Court 
ignored the thrust of those recommendations, which was 


that something new is called for in the case of a man 


who was committed ten years ago and who still retains the 


same basic psychiatric problem. 

It the Court found the specific recommendations 
unsatisfactory, due regard for their thrust and for the 
spirit of Lake and Rouse should have impelled the Court 
to seek the aid of independent experts who might have 
offered the needed guidance. 

It is, in sum, clear that the Court's finding that 
appellant has been receiving adequate treatment is erroneous. 
This Court should reverse that decision and remand this case 
with the instruction that the District Court order the 
Hospital to attempt new treatment programs more likely to 
bring about appellant's recovery. 

Conclusion 

For the reasons stated in Argument I, this Court should 
find that appellant was illegally committed and is being 
illegally confined, and should therefore order his release 
from the custody of appellee. Alternatively, for the reasons 


stated in Arguments II and III, this Court should reverse the 


judgment below and remand the case for a new hearing 


and further exploration of appellant's present mental 


condition and treatment needs. 
Respectfully submitted, 


/s/ Stephen A. Weiswasser 
Stephen A. Weiswasser 


900 - 17th Street, N.W. 
Washington, D.C. 20006 


Attorney for Appellant 
(Appointed by this Court) 
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I. 


Appellant's first major contention is that, 


because he was mentally ill both at the time of his 
commitment and at the time of his habeas corpus 
hearing, he is ineligible for confinement as a sexual 
psychopath. 

In response, the Government contends that the 


legality of appellant's commitment ana the validity 


of his continued confinement do not depend upon his 
mental condition, but solely upon his propensity for 
sexual misconduct. This view is based upon a mis- 
reading of the Sexual Psychopath Act, D.C. Code 

§§ 22-3503-09 (1967), a misreading of this Court's 
decision in Millard v. Harris, _ U.S. App. D.C. 
___, 406 F.2d 964 (1968), and an apparent reversal 
in the Government's own interpretation of D.C. Code 
§ 22-3503. 

D.C. Code § 22-3503 defines a sexual psycho- 
path as a person, ‘not insane," who meets its test for 
dangerous sexual proclivities. In Millard, supra, 
this Court concluded that Congressional adoption of 
the 1964 Hospitalization of the Mentally Ill Act (and 
the advances in psychiatric understanding the Act 
represented) and the holdings of such cases as Baxtrom 
vy. Herold, 383 U.S. 107 (1968) required a construction 

“of the words 'not insane' in the sexual 

psychopath statute to mean 'not mentally 

i11,' as indeed the Government conceded 

we should at the oral argument of this 

case. 406 F.2d at 904 (emphasis supplied) ae 

Now, however, the Government asserts that the 


words "not insane" or "not mentally 411" really mean 


“whether demonstrably mentally ill or not." (Govt. Br., 


p- 16) But the Government offers no support in the legislative 
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history or in judicial opinions for this obscure 
reading which wholly changes the scope of the statute - 
from one which precludes commitment of a mentally ill 
person to one which permits commitment whether a per-—- 
son is mentally ill or not. 

Nor does the Government satisfactorily ex- 


plain how its reading can be harmonized with this 


Court's decision in Millard, which excluded the men- 


tally ill from the reach of the statute in order to 
avoid serious constitutional questions. For a men- 
tally ill person committed as a sexual psychopath is 
denied a series of procedural protections and sub- 
stantive benefits available to all of those who are 
mentally ill and dangerous and who are committed under 
the 1964 Hospitalization Act. (See Millard, supra, 
406 F.2d at 970-71; Govt. Br., fn. 14, pp- 19-20; 
App. Br., pPp- 19-20). And, as this Court and the 
Supreme Court have recognized, differences between 
the dangerous or criminal propensities of individuals 
who are mentally ill do not alone justify differences 
in the commitment procedures available to them. And 
they do not automatically permit differences in con- 
finement benefits. See, e.g., Baxtrom Vv. Herold, 383 


U.S. 107 (1968); Millard v. Harris, U.S. App. 
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D.C. __, 406 F.2d 964, 970 (1968)("Nor can we con- 
ceive of any rational reason for shading the pro- 
cedural rights incident to commitment and release 
simply because the person's dangerous proclivities 
manifest themselves in the form of sexual misconduct"). 


The Government also contends in effect that 


the decision in Millard should not be applied retro-. 


actively to permit the release of mentally ill per- 
sons committed under the Sexual Psychopath Act prior 
to its issuance (Govt. Br., pp. 31-32). In the 
Government's view, "the impact of retroactivity upon 
the administration of justice, weighed against the 
possible unfairness to persons previously committed 
under the 1948 Act" militates against retroactive 
application. (Id., p- 31). 

However, the impact of full retroactivity upon 
the administration of justice would seem in fact to 
be quite small. Between July 1, 1961 and October 30, 
1968, there were only 31 commitments to Saint Elizabeth 
Hospital under the Sexual Psychopath Act (Millard v. 
Harris, 406 F.2d, at 984 (concurring opinion)) and thus 
the number of patients involved is far smaller than the 


number of civilly committed patients or patients 


ae 


committed following a verdict of acquittal by reason 
of insanity. 

While the administrative impact of a require- 
ment that the Government either release or re-commit 
this relative handful of patients would appear small, 
the adverse impact upon these patients that would re- 
sult from their continued commitment under the Sexual 
Psychopath Act is substantial. These patients are 
being denied, for instance, the right to periodic 
examination and automatic court hearing if there is a 
disagreement between the examining physicians as to 
their mental condition (compare D.C. Code §§ 22-3509 
(1967) with D.C. Code §§ 21-546-549 (1967)); they are 
not guaranteed the right to uncensored mail available 
to civil committees by D.C. Code § 21-561 (1967); and 
they are not protected against the automatic pre- 
sumption of incompetency from which civil committees 
are excluded by D.C. Code § 21-564 (1967). 

Since the Court in Millard acknowledged both the 
strong claim to such benefits mentally ill sexual psy- 
chopaths possess and the impossibility of interpreting 


the Sexual Psychopath Act in a way that would supply 


them (Millard, supra, pp- 969-971), appellant urges the 


Court to give Millard full retroactive effect by ordering 
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the Government either to seek appellant's re-commitment 
(under the 1964 Act) or to release him. Surely the 


Government has failed to justify its claim for the 


propriety of forcing the continued confinement of any 


patients under a statute which could not be constitu- 
tionally applied to them if they were being committed 


today. 
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The Government erroneously contends that there 
was adequate evidence of "repeated sexual misconduct”® 
within the meaning of D.C. Code § 22-3503 to support 
appellant's original commitment and that, even if 
the evidence was insufficient, appellant is barred from 
collaterally attacking his commitment (Govt. Br., pp. 
22-38). 

The Government's contention (Br., p. 33) that 
there was adequate evidence of repeated sexual mis-— 
conduct (i.e., "that by a preponderance of the evi- 
dence. . .[appellant] had. . .on two occasions evi- 
denced a dangerous lack of power to control his sexual 
impulses") appears to proceed from the incorrect 
assumption that the mere appearance in the record of a 


discussion of more than one overt sexual act is sufficient 


ae fae 


to justify a commitment. 

However, the allusions to the second offense - 
the so-called Colorado incident - appearing in the 
commitment record do not constitute the "proof of past 
misconduct pointing to probable consequences" of 
future sexual misbehavior declared essential by the 
Supreme Court in upholding the constitutionality of 


this statutory language. See Minnesota v. Probate 


Court, 309 U.S. 270, 273 (1940). Nor does the evidence 


adduced with regard to the co-called Colorado incident 
constitute the proof (required by this Court) of the 
commission of sexual acts that are "not merely repul- 
sive or repugnant," but which have "a serious effect" 
on the victim, Millard v. Cameron, 125 U.S. App. D.C. 
383, 373 F.2d 468 (1968). 

As pointed out in appellant's brief, examina-— 
tion of the record of the original commitment hearing 
reveals that the so-called Colorado incident occurred 
four years prior to the incident in the District of 
Columbia which led to appellant's commitment hearing; 
the appellant at that time was 18 years old; there was 
no suggestion of physical contact between appellant and 
his so-called "victim;" there was no description of the 
age of the victim or the nature of appellant's conversa- 


tion with her; there was no explanation of the purpose 
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behind appellant's commitment to a psychiatric hos— 

pital; there was no exploration of the basis for his 
placement on parole; and, finally and most important, 
there was no explanation of the nature of the pardon 


which had been issued. 


In short, there was no meaningful evidence 


to be drawn from this event of a likelihood to commit 
sexual misconduct of a "serious" nature, as required 

by both the Supreme Court and this Court in examining 
the constitutionality of the Séxual Psychopath Act. 

See Minnesota v. Probate Court, supra; Millard v. 
Cameron, supra. Therefore, for reasons already stated 
(App. Br., pp. 28-29) appellant's commitment — if per- 
missible under the statute - forces the conclusion that 
the Act is unconstitutionally vague. 

The Government contends that, at any rate, 
appellant should not be allowed to attack his original 
commitment collaterally. As appellant has demonstrated, 
(App. Br., pp. 29-30), the rule that habeas corpus is 
not a substitute for an appeal, relied upon by the 
Government, is one addressed to the discretion of the 
court, rather than to its jurisdiction, and this court 
has been particularly sensitive about closing off 
serious arguments relative to the legality of a commit— 


ment made by an indigent appellant. 
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And the Government makes no serious showing 
to contradict appellant's contention that this case 
is an appropriate one in which to consider a collat— 
eral attack. It does point out that appellant was 
represented by retained counsel at the time of his 
original commitment. Indeed, so was the appellant 
in Rouse v. Cameron, 128 U.S. App. D.C. 283, 387 
F.2d 241 (1967), but this court found circumstances 
compelling consideration of his collateral attack 
upon his original commitment. 

Of particular significance in this case is 
the fact that it was not until several years after 
appellant's commitment - in the first Millard de- 
cision -— that it became fully apparent that the quality 
of proof with regard to repeated sexual misconduct 
is as important as the proof of a sufficient quantity 
of acts. Appellant's original counsel, therefore, might 
understandably have underestimated the potential 
strength of his arguments on appeal. Surely, this men- 


tally ill appellant should now now be penalized for the 


consequences of that decision, especially since the 


record of the original hearing is complete and clearly 


reveals the inadequate basis for his commitment. 
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III. 

The Government's contention that the record 
below supports the conclusion that appellant's treat—- 
ment at Saint Elizabeths Hospital is legally adequate 
is based upon a misconception of the function of the 
Courts in reviewing hospital decisions with regard to 
appropriate treatment. 

As this Court has pointed out, the 

"principal purpose of limited judicial 

review of administrative action is to 

ensure that the decision makers have 

(1) reached a reasoned and not un- 

reasonable decision, (2) by employing 


the proper criteria, and (3) without 
overlooking anything of substantial 
relevance." Covington v. Harris, 

No. 21,935, March 14, 1969, slip. op., 
p. 6. See also Tribby v. Cameron, 

126 U.S. App. D.C. 327, 379 F.2d 104 
(1967) (the question is whether the 
hospital "has made a permissible and 
reasonable decision in view of the 
relevant information and within a 
broad range of discussion." Id., U.S. 
App. D.C. at 328, 379 F.2d at 105). 


The record below evidences the hospital's 
dismal inability to deal with appellant's condition. 
Yet, despite its failure to achieve measurable im- 
provement with the treatment techniques it has here- 
tofore employed, and despite the testimony of both 


Dr. Bauer and Dr. Blum below (see e.g., H.C. Tr. V, 


pp. 9-11, p. 64, 68), that the treatment program 


= iG) = 


followed by the hospital is inadequate and that there 
are numerous treatment alternatives, the court below 
found (and the Government here urges) that because 
there is no guarantee that any alternative would have 
a greater chance of success, the hospital is under no 
obligation to alter its treatment technique. 


The Government (Govt. Br., p. 51) states 


"appellant has failed to specify any type 
of treatment offering hope of improvement 
which the hospital failed to consider in 
formulating. . . -Lappellant's] treat- 
ment program. The record rather makes 
clear that all types of treatment dis— 
cussed at the hearing below were con- 
sidered by the hospital authorities in 
formulating and reviewing the treatment 
program. ... ." 


This contention fails to meet the thrust of 
appellant's attack upon the adequacy of his treatment 
program. The hospital's behavior fails to satisfy 
any one of the three principles laid down in Covington. 
Its bland continuation of a treatment program which has 


not shown any signs of success for a period of approxi- 


mately 10 years constitutes neither a "reasoned" nor 


"reasonable" treatment decision by the hospital. The 
conclusion of the hospital, the Government and the court 
below that this indigent appellant carries the burden 


of demonstrating that other treatment programs are more 
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likely to be successful constitutes a failure to iden- 


tify the "proper criteria" by which to judge treatment 
adequacy. And, so long as the hospital fails to make 
any attempt to employ - rather than "consider" - alter- 
native treatment programs to see if they will work, it 
does worse than overlook matters of “substantial rele- 
vanee"-it evinces a lack of interest in investigating 

in the first instance whether there is anything relevant 
to be learned. | 


Respectfully submitted, 


Stephen A. Weiswasser 


900 - 17th Street, N.W. 
Washington, D.C. 20006 


Attorney for Appellant 
(Appointed by this Court) 


September 12, 1969 


¥7Subsequent to the filing of both appellant's and 
appellee's briefs, the hospital has transfered the 
appellant to a new “transitional” ward within John 
Howard Pavilion. Although appellant apparently is en- 
titled to greater privileges, there is no reason to. 
believe that this transfer constitutes any change in 
the hospital's treatment approach or indeed that alee 
constitutes any evidence that appellant's mental con— 
dition itself has improved. Appellant believes that 
the arguments before this Court with regard to the 
adequacy of his treatment are still valid. However, 
if the Court disagrees, and if it does not release 
appellant from his commitment for reasons already supp- 
lied, appellant urges that the case be remanded to the 
District Court for a new hearing with regard to the 
present adequacy of his treatment. 
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Vv 
ISSUES PRESENTED * 


In the opinion of appellee the following issues are pre- 
sented : 


1. Whether appellant was committed under the 1948 
Sexual Psychopath Act because he was mentally ill or be- 
cause he was found to have evidenced by a course of re- 
peated sexual misconduct such lack of power to control his 
sexual impulses as to be dangerous to others. 

2. Whether the legality of appellant’s detention under 
the 1948 Act depends on whether or not most psychiatrists 
consider his mental condition a mental illness. 

3. Whether equal protection requires that all mentally 
ill persons be dealt with identically, without regard to the 
different purposes of the legislative distinctions made 
among them by the 1948 Sexual Psychopath Act and the 
1964 Hospitalization of the Mentally Ill Act. 

4. Assuming appellant’s mental condition was not con- 
sidered a mental illness by psychiatry and law when the 
1948 Act was enacted, and assuming opinion has shifted 
among American psychiatrists since his commitment un- 
der the 1948 Act so that the same condition is now consid- 
ered a mental illness for clinical purposes, does equal pro- 
tection require that appellant be afforded all of the bene- 
fits provided by the 1964 Act for persons found thereunder 
to be mentally ill and dangerous? 

5. Were this Court to rule that persons considered by 
psychiatrists to be mentally ill for clinical purposes may 
not be committed under the 1948 Act consistent with equal 
protection, should such ruling be applied retroactively to 
the period before passage of the 1964 Act or prospectively 
only? 

6. Assuming that the traditional rule should be disre- 
garded that habeas corpus may not be used as a substitute 
for direct appeal, was there sufficient evidence at the com- 
mitment hearing of appellant’s sexual misconduct on two 
occasions to satisfy the prerequisites of the 1948 Act? 

7. Did the District Court refuse appellant’s request for 
an independent psychiatric examination before hearing? 


VI 


If so, was this an abuse of discretion, where appellant’s 
counsel made no supporting explanation why the examina- 
tion was requested, and where he did not object to the 
refusal? 


* This case has not previously been before this Court under any 
osher name or title. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 22,008 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On September 25, 1958 appellant was committed to 
Saint Elizabeths Hospital by order of the District Court, 
pursuant to 22 D.C. Code Section 3508 (1967), having 
been found to be a sexual psychopath under the Sexual 
Psychopath Act. By petition for writ of habeas corpus 
which issued July 12, 1967 appellant challenged the va- 
lidity of his hospital detention (H.C. 316-67)? After a 


122 D.C. Code 3508-8511 (1967) [hereinafter 1948 Act]. 


2'Two prior habeas corpus actions by appellant had resulted in 
remand to Appellee’s custody. In H.C. 293-63 appellant petitioned 
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hearing on October 20, November 3 and 27, and December 
21, 1967 Judge Sirica ordered the writ discharged and 
the petition dismissed. From that order appellant now 
appeals, contending that: (1) he was illegally committed 
and is illegally confined as a sexual psychopath because 
(a) he was mentally ill at time of commitment in 1958 
and of the habeas corpus hearing in 1967 and thus could 
not be committed under the 1948 Act consistent with equal 
protection since that Act does not provide some benefits 
provided by the later enacted 1964 Hospitalization of the 
Mentally Ill Act, and (b) there was insufficient evidence 
of prior sexual misconduct at the commitment hearing to 
sustain the finding that he was a sexual psychopath; (2) 
the District Court erred in refusing to grant a pre-hear- 
ing motion by appellant for independent psychiatric exam- 
ination; and (3) the District Court erred in concluding 
that appellant’s treatment was suitable and adequate. 
On April 14, 1958 appellant was indicted on a charge of 
taking indecent liberties with a child in violation of 22 
D.C. Code 3501 (a) (1967). On May 28, 1958 he was 
committed to D.C. General Hospital for determination of 
competency to stand trial. On June 10, 1958 that Hos- 
pital reported by letter of Doctor Mary V. McIndoo, As- 
sistant Chief Psychiatrist, that appellant was competent to 
stand trial but was a “sexual psychopath with a compul- 
sive need for involvement with little girls.” On June 20, 
1958 Judge Tamm ordered two qualified psychiatrists to 
examine appellant under the 1948 Act and file written 
reports including statements of conclusion whether ap- 
pellant was a sexual psychopath. Appellant remained at 
D.C. General Hospital for further examination. On July 
14, 1958 Doctor John D. Schultz, Chief Psychiatrist at 
that Hospital, reported to the court his conclusions that: 
appellant was a sexual psychopath; he suffered from “so- 
ciopathie personality disturbance, sexual deviation pedo- 
philia”; he was not insane. Also on July 14, 1958 Doctor 
for 2 writ on July 3, 1963; the petition was dismissed without a 


hearing. H.C. 454-63, heard on or about January 6, 1964, resulted 
in discharge of the writ and dismissal of the petition. 
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Gerhardt J. Gordon, Clinical Director at the hospital, re- 
ported his conclusion that appellant was a sexual psycho- 
path. 

In addition, three independent psychiatrists employed 
by appellant’s father filed reports on May 22, 1958 of 
their separate examinations of appellant, on their conclu- 
sions as to his mental condition, and on statements he had 
made to them concerning his approaches to little girls in 
the March, 1958 incident which resulted in his indictment 
and in a 1954 incident in Colorado which resulted in his 
conviction and hospitalization for observation (Doctor 
Zigmond M. Lebensohn by letter of April 2, 1958, Doctor 
Matthew T. Moore by letter of March 21, 1958, and Doc- 
tor Henry E. Andren by letter of March 31, 1958). 

On September 24, 1958 the criminal charge was dis- 
missed on defense motion without Government objection. 
On September 25, 1958 a hearing was held before Judge 
Jackson to determine whether appellant was a sexual psy- 
chopath under the Act. Testimony was taken from Doc- 
tors Schultz, Gordon, Moore, and McIndoo* The let- 


ters of the three independent psychiatrists were ad- 
mitted. Evidence was taken concerning appellant’s 
sexual misconduct in the March, 1958 incident and in the 
1954 Colorado incident (see pp. 35-38 infra.) Doctor 


3 References to the transcript of the original commitment hearing 
will appear as “1958 Tr.”. References to the transcript of the habeas 
corpus hearing from which this appeal is taken will appear as fol- 
lows, pursuant to the scheme followed by the District Court’s Find- 
ings of Fact and Conclusions of Law and by the Brief for Appellant: 


I. Tr: Vol II pages 1-49, October 20, 1967, Reporter Maloney 
(Example: H.C. I Tr. 5). 

II. Tr: Vol (not id.) pages 1-46, October 20, 1967, Re- 
porter Maloney; 

III. Tr: Vol. III, November 38, 1967, Reporter Sokal; 

IV. Tr: Vol. VI, November 3, 1967, Reporter Sokal; 

V. Tr.: Vol. II, pages 1-76, November 27, 1967, Reporter 
Maloney; 

VI. Tr.: Vol. V. December 21, 1967, Reporter Sakal. 


References to the transcript of the request before Judgt)Holtzoft on 
August 28, 1967 for continuance to allow independent psychiatric 
examination will appear as “Exam. Tr.”. 
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Moore testified that he felt appellant was of “unsound 
mind” and knew from conversation with Doctor Leben- 
sohn that he was of the same opinion (1958 Tr. 63-65). 
Doctor Moore testified, however, that psychiatry had no 
understanding of what the relationship might be between 
appellant’s deviant sexual behavior and whatever factors 
might be causing it (“If you will investigate the literature 
on this subject you will find that all authorities state that 
there is no known etiology, the latter word meaning cause.” 
1958 Tr. 74-75). At another point Dr. Moore testified 
that appellant was suffering from a mental disease of 
which his March, 1958 action was a product. 1958 Tr. 
51-54) At close of all evidence appellant moved for judg- 
ment of acquittal on grounds that the evidence: (1) 
showed he was of “unsound mind” and thus outside the 
statutory definition of sexual psychopath, and (2) failed 
to show repeated misconduct (1958 Tr. 90-93). The Court 
denied this motion. Judge Jackson found appellant to be 
a statutory sexual psychopath and ordered him committed. 

Appeal from this judgment was taken but not pursued; 
it was dismissed pursuant to an agreement between the 
Government and defense counsel dated December 29, 1958. 

On November 19, 1958 appellant was released from full 
time confinement in Saint Elizabeths Hospital and placed 
on convalescent leave on condition he maintain weekly con- 
tact with hospital personnel for treatment. He broke the 
condition and eloped. He spent four years in Chicago, de- 
parting around October 22, 1962 for California. The Cook 
County, Illinois, State Attorney’s Office informed Saint 
Elizabeths Hospital that strong circumstantial evidence in- 
dicated appellant had raped a twenty three month old girl 
on October 21, 1962. That office decided not to proceed 
with criminal charges when it learned that appellant had 
been committed to the Hospital in 1958 as a sexual psycho- 
path and would be returned to the Hospital when found. 
Appellant was returned to the Hospital on April 17, 1963 
after apprehension in Los Angeles on 2 speeding charge. 

Prior to the habeas corpus hearing appellant requested 
on August 28, 1967 a continuance to allow an independent 
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psychiatric examination; Judge Holtzoff granted this 
(Exam, Tr. 2-8). Appellant then requested without giv- 
ing any supporting reasons that the examination be con- 
ducted by the Mental Health Commission rather than for 
appellant to go back to Philadelphia for examination by 2 
doctor there who had treated him earlier; Judge Holtzoff 
denied this request; appellant’s counsel did not object to 
the denial (Exam. Tr. 3-4). 

On October 20, November 3 and 27, and December 21, 
1967 a hearing was held before Judge Sirica on a writ of 
habeas corpus issued July 12, 1967. At the outset appel- 
lant’s counsel stated the chief contentions in issue inter 
alia as: (1) the original commitment was unconstitutional 
due to “the vagueness of the terms themselves, the nature 
of the proceeding” and (2) the commitment was unlaw- 
ful because appellant was not receiving adequate treat- 
ment. (H.C. I Tr. 3-5). Testimony was taken from: 
John Howard Chief Physician Doctor Mauris Platkin, 
appellant’s Administrative Psychiatrist Doctor William 


Schwartz, Clinical Psychologist Doctor Carl Bauer, Clini- 
cal Psychologist Doctor Elliott R. Blum, appellant, and 
fellow patient John P. Hemphill. Evidence was taken 
concerning: appellant’s mental condition when committed 
and at the time of the habeas corpus hearing; any changes 
in his condition while under Hospital treatment; diagnosis 


« Appellant’s counsel stated the other chief contentions in issue 
as: (1) continued commitment was unconstitutional since appellant 
was arrested in California and returned to the Hospital without 
an extradition hearing and (2) commitment in John Howard 
Pavilion is unlawful since he cannot legally be mixed with persons 
criminally insane or hopelessly ill. Appellant’s counsel also re- 
ferred to eleven issues noted in the SUPPLEMENTAL MEMOR- 
ANDUM IN SUPPORT OF PETITION FOR WRIT OF HABEAS 
CORPUS filed October 4, 1967 (H.C. I Tr. 3). Additional contentions 
noted therein were that: “That the original commitment was illegal 
because the preponderance of medical evidence was that petitioner 
was not a sexual psychopath as defined in statute”, “That the 
original commitment was illegal because there was no evidence to 
demonstrate petitioner was a ‘sexual psychopath’ as defined by 
22-3500 D.C. Code”, and “That the petitioner’s continued commit- 
ment is illegal because proper facilities to house and treat petitioner 
do not exist at the facility where he is and had been confined since 
his original commitment”. 
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and treatment at the Hospital; possible alternative courses 
of treatment within the Hospital and the consideration 
given by the Hospital to alternative dispositions within the 
Hospital; and whether or not appellant had recovered 
from his sexual psychopathy. Evidence was admitted 
that: around 1959 appellant performed sodomy on his 
young son (H.C. V Tr. 26); after eloping from the Hos- 
pital he practiced frequent cunnilingus with the twenty 
three month old daughter of a woman he lived with’ “in 
Chicago in 1962 (H.C. V Tr. 7); he had rectal relations 
with this child (H.C. V Tr. 7) and raped her a few days 
later, tearing her genitalia so that surgery was required 
(H.C. II Tr. 11-16) ; around this time he had sexual rela- 
tions with other children (H.C. V Tr. 6-7; H.C. IV Tr. 
33-34) ; if released, appellant would probably yield to im- 
pulses to have oral genital relations with female children 
and there was clear danger that any child with whom he 
came in contact might well become a victim of his sexual 
urges (H.C. II Tr. 26; H.C. VI Tr. 92-93) ; if transferred 
to 2 less secure area than John Howard Pavilion, there 
would be substantial chance he would again elope (H.C. 
II Tr. 26-27; H.C. VI Tr. 92-95). 

Judge Sirica found inter alia that: (1) appellant had 
admitted to several Hospital staff psychiatrists including 
Doctor Platkin that he had in the past committed indecent 
sexual acts involving injurious physical contact upon very 
young children; (2) appellant had not recovered from his 
sexual psychopathy as defined by the 1948 Act and would 
be dangerous to others if released from confinement; (3) 
psychological testing showed that appellant had a socio- 
pathic personality disorder; (4) appellant has deviate 
sexual tendencies manifested by impulses to have sexual 
relations with very young girls and is unable to control 
such impulses or refrain from dangerous behavior; (5) 
all four expert witnesses being of the opinion that appel- 
lant should be confined and not at present transferred 
from John Howard Pavilion (Psychiatrists Drs. Platkin 
and Schwartz and Psychologists Drs. Bauer and Blum) 
the risk of appellant’s escape and subsequent danger to 
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others if he did was too great to require transfer to a less 
secure facility at present; (6) appellant has received ade- 
quate treatment suited to his particular needs although 
his improvement had been limited; (7) appellant’s treat- 
ment was under frequent evaluation and review; (8) the 
limited success of the treatment program is not inconsist- 
ent with the experience of the medical profession with 
other sexual psychopaths and does not, on the evidence ad- 
duced, mean that treatment has been deficient; (9) ap- 
pellant’s failure to make greater improvement is attribut- 
able in part to his lack of cooperation with the Hospital 
staff; (10) while two psychologist witnesses were doubtful 
of the present adequacy of appellant’s treatment, no al- 
ternative kinds of treatment offering greater assurance of 
success than present treatment had been identified; and 
(11) the evidence did not show that appellant was un- 
treatable (Findings of Fact and Conclusions of Law). 
Judge Sirica concluded that: (1) appellant was lawfully 
confined, not having shown that he had recovered from 
sexual psychopathy as defined or that he was no longer 
dangerous to others; (2) the 1948 Act was constitutional 
as applied to appellant; (3) evidence of appellant’s pro- 
pensity to escape and dangerousness in society justified 
maximum security confinement in John Howard Pavilion; 
(4) appellant had not shown that his transfer from John 
Howard Pavilion wes required as a matter of law by the 
legal basis for the confinement of patients; (5) that ap- 
pellant is a sexual psychopath does not require his trans- 
fer from John Howard Pavilion where the record demon- 
strates a need for maximum security confinement (Find- 
ings of Fact and Conclusions of Law). 


ARGUMENT 


I. The legality of appellant’s detention does not depend 
on whether psychiatrists consider his condition a 
mental illness or not. 


Appellant contends that: a mentally ill person may not 
be legally committed under the 1948 Act; if appellant 
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was mentally ill at the time of his habeas corpus hearing 
he could not constitutionally be denied all of the rights 
granted by the 1964 Act; the record shows that appellant 
was mentally ill at time of original commitment and of the 
habeas corpus hearing; appellant should thus be released 
from his assertedly illegal confinement. 

Appellee contends that: what psychiatrists may consider 
a mental illness for clinical purposes may or may not be 
the same as mental illness for the law’s purpose in deter- 
mining the legal consequences of a person’s actions; what- 
ever the current state of the swiftly changing vocabulary 
of psychiatry, the legality of appellant’s commitment is not 
governed by whether most American psychiatrists now 
consider his mental condition a mental illness; appellant’s 
condition has not changed essentially since he was com- 
mitted, whether or not psychiatry’s labeling of that condi- 
tion as a mental illness has; a rational basis existed for 
the distinction Congress made between sexual psychopaths 
as defined in the 1948 Act and mentally ill persons in- 
tended for coverage by the 1964 Act; Congress specifically 
intended the 1948 Act to provide means for protection of 
society against dangerous sexual recidivists, identified by 
their past dangerous behavior, who were not civilly com- 
mittable as insane persons under pre-existing legislation ; ~ 
assuming that the psychiatric definition of “insanity” or 
“mental illness” has changed since 1948 to make a person 
with appellant’s mental condition now commitable under 
the 1964 Act, this does not render invalid his original ju- 
dicial commitment under the 1948 Act. 

Appellant’s past behavior establishes that he is clearly 
dangerous to little children. Evidence shows that: he has 
been obsessed since childhood with the idea of oral genital 
relations with little girls (H.C. II Tr. 5-6; H.C. V Tr. 
26); he was convicted in 1954 of a felony involving 
his making indecent proposals to a young girl (H.C. VI 
Tr. 70; 1958 Tr. 57) ; in 1958 he was charged with inde- 
cent act on a minor involving cunnilingus with a five year 
old girl whom he offered money (H.C. IV Tr. 3, 10-11, 13; 
1958 Tr. 31-32, 57); around 1959 he performed sodomy 
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on his young son (H.C. V Tr. 26); after eloping from 
Saint Elizabeths he had frequent cunnilingus with the 23 
month old daughter of a woman he lived with in 1962 
(H.C. V Tr. 7); he had rectal relations with this child 
(H.C. V Tr. 7) and raped her a few days later, tearing 
her genitalia (H.C. IV Tr. 25, 27-28, 32; H.C. II Tr. 11- 
16) ; around this time he had sexual relations with other 
children (H.C. V Tr. 6-7) ; psychiatric assessment shows 
he is still obsessed with the idea of oral-genital relations 
with female children (H.C. II Tr. 16-19, 26-27) ; psychi- 
atric opinion was that if released appellant would prob- 
ably yield to these impulses, that there is clear danger 
that any child might well become a victim of his sexual 
urges (H.C. II Tr. 26; H.C. IV Tr. 92-93) and that if 
transferred to’a less secure hospital area than John How- 
ard Pavilion there was substantial chance that he would 
again elope (H.C. II Tr. 26; H.C. VI Tr. 92-95) * 
Appellant’s conclusion that he should be released into 
society should be rejected. The reasoning by which he ar- 


rives at such a result should be viewed with suspicion. 
The Congressional intent that society should be protected 
against such a dangerous person should be given effect, 
as should its intent that he receive treatment. 

Congress enacted the 1948 Act for the specific purpose 
of providing a means of commitment of dangerous sexual 


S5It is hornbook knowledge within psychiatry that persons who 
force relations on children damage them. Coville et al, Abnormal 
Psychology, Barnes and Noble College Outline Series, 133-134 
(1960) states: 


Pedophilia. Pedophilia is the sexual deviation in which a 
grown person, male or female, seeks sexual gratification with 
a preadolescent child . . . . Genital manipulation is the most 
common form of activity, although intercourse or sodomy may 
be attempted. In such attempts, physical injury may be done 
to the child; psychic trauma for the victim is almost in- 
evitable in cases where force is used .... This form of social 
deviation is looked upon in our society as a particularly heinous 
crime and is usually punished by a prison sentence without 
any attempts at treatment. Unfortunately, as a result protection 
to society is afforded only for the term of the sentence since 
the individual upon release is prone to return to his former 
habits. 
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recidivists, who were not then considered assuredly com- 
mittable under the general civil commitment procedures. 
Its purpose was to protect society against them and to 
provide them with treatment. Based on considered analy- 
sis, Congress did not feel that adequate means of dealing 
with the problem such recidivists presented were provided 
by either criminal prosecution or then existing civil com- 
mitment legislation.* The inclusion of the term “not in- 
sane” in the 1948 Act’s definition of sexual psychopaths 
reflected both Congressional understanding that such per- 
sons were not committable under the general commitment 
procedures and Congressional intent that they were not to 
be disqualified for commitment under the 1948 Act’s pro- 
cedure by the fact that they were “not insane”. The pri- 
mary criterion in the definition was that the person “by 
a course of repeated misconduct in sexual matters has evi- 
denced such lack of power to control his sexual impulses 
as to be dangerous to other persons”,” the primary criter- 
jon was not that the person be “not insane”. In intro- 
ducing his remarks on the bill which became the act, Rep- 
resentative Miller, chairman of the House sub-committee 
which dealt with the bill, stated: 


The present laws of the District of Columbia do 
not seem adequate to handle sex crimes against chil- 
dren. 

This matter of sex crimes was considered very 
thoroughly in the committee which held rather search- 
ing hearings and consulted with the district attor- 
ney’s office, the Corporation Counsel’s office and psy- 
chiatrists. We feel this bill is a step in the right di- 


¢“An act to provide for insanity proceedings in the District of 
Columbia”, approved June 8, 1938 (52 Stat. 625) as amended: 
“An act to provide for insanity proceedings in the District of Co- 
lumbia”, approved August 9, 1939 (58 Stat. 1923) ; “An act to au- 
thorize the apprehension and detention of insane persons in the 
District of Columbia, and providing for the temporary commitment 
in the Government Hospital for the Insane, and for other purposes”, 
approved April 27, 1904 (33 Stat. $16). 


722 D.C. Code § 3503 (1967). 
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rection to set up legislative authority for handling 
some of the sex crimes that occur within the District 
of Columbia. 


94 Cong. Rec. 4886 (Daily ed. April 26, 1948) 

A key purpose of the 1948 Act was to provide a civil 
commitment procedure, similar to that then existing for 
insane persons, as an interim alternative to criminal pros- 
ecution. This was evidenced in the Act’s provision that its 
procedures were to be followed by the same court in which 
a question rose in a criminal proceeding whether an ac- 
cused was a sexual psychopath or not. Congress recognized 
that this conformed to “the procedure followed when in- 
sanity is raised in connection with criminal cases.” ® 

The purpose was to provide for civil commitment as an 
alternative to criminal prosecution, not as a substitute. 
This was evidenced by the 1948 Act’s provisions in 22 
D.C. Code $3510 (1967) for, not automatic dismissal of 
criminal charges, but a stay of criminal proceedings until 
discharge from the hospital after a hospital finding that 
the patient is no longer dangerous to others, at which time 
he is to be returned to the criminal court under 22 D.C. 
Code § 3509 (1967). 

Nor did Congress intend the Act to be only an interim 
alternative to criminal proceedings which may have been 
begun. The Act provided that its civil commitment pro- 
cedures may be initiated under 22 D.C. Code § 3504 (a) 
(1967) “Whenever it shall appear to the United States 
attorney ... that any person .. . other than a defendant 
in a criminal proceeding, is a sexual psychopath” as well 
as whenever, under 22 D.C. Code §3504(b) (1967) “it 
shall appear to the United States Attorney .. . that any 
defendant in a criminal proceeding prosecuted by such 
attorney . . . is a sexual psychopath” or whenever, under 
22 D.C. Code § 3504(c) “it shall appear to any court that 
any defendant is a sexual psychopath ...”. In all of this 


%Senate Committee on the District of Columbia, Providing for 
Treatment of Sexual Psychopaths in the District of Columbia, S. 
Rep. No. 1877 80th Cong. 2d Sess. 6 [hereinafter Senate Report 
1948 Act]. 
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the Congress showed its core purpose to “set up legisla- 
tive authority for handling some of the sex crimes that 
occur within the District of Columbia”. 

The twenty years since 1948 have seen broad changes 
in the attitudes and language with which psychiatrists ap- 
proach mental disturbances. Under the evolved Durham- 
McDonald rule® the test of criminal responsibility has 
become whether the accused’s action resulted from a men- 
tal illness or defect defined as any abnormal condition of 
the mind which substantially affects mental or emotional 
processes and substantially impairs behavior controls. 
Psychiatrists participating as expert witnesses in the ap- 
plication of this rule have contorted themselves to decide 
which of the conditions tagged by name in their taxonomy 
should be called a “mental illness’. The Hospitalization 
of the Mentally Ill Act of 1964 * revised the general civil 
commitment procedures, using “mental illness” through- 
out to replace the earlier more restrictive term, “insan- 
ity”. See Millard v. Harris, D.C. Cir. No. 21,492, de- 
cided December 12, 1968, slip op. 4-6. And the words “not 
insane” in the 1948 Act have been construed to mean “not 
mentally ill”. Millard v. Harris, supra, slip op. 12. 

Against this background appellant now contends that a 
person cannot be legally committed under the 1948 Act if 
it can be shown that he was mentally ill at the time of 
commitment. His contention is based upon a misreading 
of Millard and of Congress’ purpose in including the 
term “not insane” (read “not mentally ill”) in the 1948 
Act’s definition. 

Congress’ primary purpose was to include dangerous 
sexual recidivists in its definition of sexual psychopaths. 
It was not to exclude any such who might be mentally ill. 
Use of the term “not insane” [hereinafter given as “men- 


° Durham v. United States, 94 U.S. App. D.C. 228, 214 F.2d 862 
(1954) ; McDonald v. United States, 114 U.S. App. D.C. 120, 312 
F.2d 847 (1962). 


1078 Stat. 944 (1964), 21 D.C. Code §§501-591 (1967) [here- 
inafter 1964 Act]. 
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tally ill” in the references to the 1948 Act] was intended 
to convey that dangerous sexual recidivists were not to be 
ineligible for commitment even though it might not be pos- 
sible to demonstrate that they were mentally ill for pur- 
poses of general civil commitment. To read use of this 
term as requiring that a recidivist must be taken out of 
the definition if he could be shown to be mentally ill takes 
it out of historical context. Such a reading leads to the 
result that a dangerous sexual recidivist like appellant be 
released back into society—a result directly contrary to 
what Congress intended. 

Legislative history of the 1948 Act as a whole shows 
that by inclusion of the term “not mentally ill” Congress 
meant “whether demonstrably mentally ill or not”. Its use 
of the term “not mentally ill” to convey this meaning did 
not stem from mere faulty draftsmanship. The fault 
went deeper. The draftsman was guided by an outdated, 
overly-simplified conception of mental illness, namely, the 
pre-Freudian view that there is a clear, qualitative divi- 
sion between the mentally ill and the mentally healthy, 
rather than an unbroken continum stretching from nor- 
mal to abnormal, which represents the more complex real- 
ity." Guided by this out-dated view, the draftsman as- 


22 Weihofen, The Definition of Mental Illness, 21 Ohio St. L.J. 1, 
4-7 (1960), in describing the impossibility of giving a precise defi- 
nition to the terms “insanity”, “mental illness”, “unsound mind”, and 
“mental disorder’, has described this out-dated view as follows: 


We have said that the existence of mental illness, like physi- 
cal illness, is a medical question. This implies that just as in 
cases where the issue is the existence or non-existence of tuber- 
culosis or a bone fracture, the law should look to factual evi- 
dence, and especially where the fact is not easily apparent to 
expert evidence. On its face, it would seem as absurd for the 
law to attempt its own definitions of mental illness as it would 
to define for itself what constitutes a physical ailment. Of 
course, experts on mental illness may and do disagree, although 
anyone familiar with personal injury cases knows that dis- 
agreements among doctors concerning the nature, extent and 
effects of physical injuries are hardly any less prevalent. But 
this is a matter of proof. That the facts may be difficult to es- 
tablish does not make them any less medical facts. 
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Unfortunately, the matter is not that simple. Turning to the 
medical profession to define “mental illness” for us; we find no 
clear answer. A century ago “mental disease” was a fairly 
clear concept; all such disease was thought to be the product of 
lesions in the brain. Today, psychiatrists recognize that many 
mental disorders seem to be wholly functional; a post-mortem 
examination shows no organic pathology of any kind. So long 
as organic pathology was assumed to be involved, it was possible 
to regard the mentally ill as clearly distinct from those who 
were “sane”. But since the recognition of functional disorders, 
and especially since Freud, the view that there is a clear, quali- 
tative division between the sane and the mentally ill has largely 
been abandoned in favor of the quantitative view, that there is 
no such clear line between the two; There is rather an unbroken 
continuum from normal to abnormal. But if there is no longer 
merely black and white, but a continuous shading from one to 
the other; it becomes apparent that asking the medical expert 
where he draws the line between two shades of gray is not quite 
like asking him whether a bone is or is not fractured. 

Drawing the line between mental illness and mental health is 
difficult for another reason. The concept of physical illness deals 
with the body as a physical object. Psychiatry, it is commonly 
said, deals with illnesses of the “mind”. But the “mind” does 
not exist as a physical object. Determining whether the “mind” 
is ill is therefore a materially different task from that of deter- 
mining whether the body is ill. Dr. Arthur P. Noyes, a leading 
psychiatrist, has well stated the difference: 


While other branches of medicine deal with parts of the 
organism, psychiatry or psychobiology studies the individu- 
al as a whole, as a biologic unit living in an environment 
that is essentially social in nature, and deals with bio- 
psychic life, the total integrated behavior of the human 
organism. It deals with data from the biologic, social and 
psychologic sciences (footnote omitted). 


But determining whether “the total integrated behavior of 
the human organism” is healthy or not is obviously not easy. In 
this context, the concept of “health” is itself ambiguous. Be- 
havior that might be socially well integrated in one culture may 
be considered “crazy” in another (footnote omitted). 

The groups most difficult to classify are the so-called psycho- 
paths and severe character neurotics. Psychiatrists are not 
agreed whether any of these should be included within the 
term “mentally ill”. Most Englist psychiatrists seem to say no; 
but in this country psychopathy is recognized as a sub-group 
under “Mental Disorder” in the standard classification system 
of the American Psychiatric Association [Reference is to the 
American Psychiatric Association Diagnostic and Statistical 
Manual of 1952, since replaced with the Association’s Diagnostic 
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and Statistical Manual of Mental Disorders (2d ed. 1967).] 
The training, orientation and philosophy of the particular psy- 
chiatrist is likely to be more of a factor in his diagnosis of such 
cases than any factual questions that can be settled by observa- 
tion and examination. 

At one time, the staff of Saint Elizabeths Hospital in Wash- 
ington, D.C. took the position that “sociopathic personality dis- 
turbance” (the current term to replace “psychopathic person- 
ality”) should not be regarded as mental disease within the 
meaning of the test of criminal irresponsibility. The (sic) 
therefore testified that persons so diagnosed did not have a men- 
tal disease or defect. Not long afterward, the hospital changed 
its view and decided that a sociopathic personality disturbance 
should be considered a mental illness. Thereafter when called 
to testify in court concerning the mental condition of persons 
so diagnosed the hospital doctors testified that they were “men- 
tally ill” or “suffering from a mental disease”. [See Blocker 
v. United States, 107 U.S. App. D.C. 68, 274 F.2d 572 (1959) J. 

This incident points up the fact that the existence or non-ex- 
istence of mental illness is not solely a factual question to be 
determined by objective observation or examination. It is also 
a question calling for a policy or philosophical judgment con- 
cerning what kinds of abnormality should be included in the 
term “mental illness”... . 

A few commitment laws undertake to define “mental illness” 
or a “mentally ill person” for the purposes of such laws, and 
these usually do so in terms of need for care and treatment. 
The Draft Act Governing Hospitalization of the Mentally Ill 
has a broader definition; it defines “Mentally Ill Individual” 
as one “having a psychiatric or other disease which substan- 
tially impairs his mental health”. But since mental illness is 
merely the opposite of mental health, it is not very helpful 
to define mental illness as an illness that impairs mental 
health. Perhaps the word “substantially” adds something, 
though it is not clear what. The Wisconsin Mental Health 
Act simply says “Mental illness is synonymous with insanity”. 
It seems that any definition that is not too restrictive is likely 
to be too general to be very meaningful... . 

There seems to be little in the record to lead us to believe that 
any useful purpose would be served by departing from the policy 
that the law has, with very few exceptions, followed in the past, 
of leaving it to psychiatry to wrestle with the question of what 
does and does not come within the concept of “mental illness” 
instead of attempting to lay down a legal definition. (footnotes 
omitted) . 


The British Royal Commission on the Law Relating to Mental 
Tilness and Mental Deficiency came to a conclusion similar to that of 
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sumed that all dangerous sexual recidivists could be di- 
vided into the discrete classes of those “mentally healthy” 
and those “mentally ill”. That this view was out-dated even 
in 1948 and has now been totally discarded by psychiatry 
does not mean that Congress’ core purpose to set up legis- 
lative authority for dealing with dangerous sexual recidi- 
vists whether demonstrably mentally ill or not has been 
invalidated. This purpose existed on a deeper plane than 
the out-dated view of the draftsman. The 1948 Act em- 
bodying it was pointedly not repealed by the 1964 Act. 
Millard v. Harris, supra, slip op. 8. This purpose should 
be given effect by reading “not insane” (read “not mental- 
ly ill”) in the 1948 Act to mean “whether demonstrably 
mentally ill or not”. 

Appellant’s commitment was based on a finding that he 
had evidenced by a course of repeated sexual misconduct 


Professor Weihofen regarding the impossibility of achieving 2 pre- 
cise legal definition of the term “mental illness” in relation to psy- 
chopathic personality: 


In our opinion it would do more harm than good to try to in- 
clude in the law a definition of psychopathic personality on the 
analogy of the present legal definition of mental defectiveness. 
If is far preferable that, in referring to various forms of men- 
tal disorder, the law should use general terms which will convey 
a sufficiently clear meaning to the medical profession without 
trying to describe medical conditions in detail in semi-medical 
language . ... It would in any case be particularly difficult to 
find a suitable detailed description of particular aspects of the 
personality which may be affected, and possibly also try to give 
some guide as to the cause of the disorder. But there are too 
many different types of psychopathic personality, and too little 
is at present known about their essential nature and causes, for 
a description of this kind to be easily agreed; and even if one 
were agreed now, increasing knowledge might soon make it out 
of date. Lack of knowledge about the nature and cause of par- 
ticular forms of disorder does not mean that they cannot be 
recognized and successfully treated in individual patients. 


Royal Commission on the Law Relating to Mental Illness and Mental 
Deficiency (1954-1957). Report Comnd. 169 H.M.S.O. (1957). 
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the capability and propensity for damaging others if left 
in society. This is not a case where a person has been 
committed based upon a positive finding of mental illness. 
Appellee submits that the legality of appellant’s commit- 
ment, original and continued, does not turn on whether or 
not most American psychiatrists now consider appellant’s 
condition a mental illness for clinical purposes. Psychia- 
try has not given the terms “mental illness” and “mental 
health” meaning sufficiently precise to allow them to deter- 
mine the legal consequences of appellant’s behavior—even 
assuming that most psychiatrists would agree that his con- 
dition should be labeled a mental illness, something not 
yet established. Millard v. Harris, supra, like McDonald 
v. United States, supra, recognized that what psychiatrists 
may consider a mental illness or defect for clinical pur- 
poses, where their concern is treatment, may or may not 
be the same as the law’s purpose in determining the legal 
consequences of a person’s actions. The labels applied to 
particular illnesses by psychiatrists within their own dis- 
cipline are not critical for judicial purposes, nor is the 
labeling of appellant’s condition as either a mental illness 
or a non-mental illness, See Hawkins v. United States, 
114 U.S. App. D.C. 44, 310 F.2d 849 (1962) ; Carter v. 
United States, 102 U.S. App. D.C. 227, 252 F.2d 608 
(1957) ; Washington v. United States, 129 U.S. App. D.C. 
29, 390 F.2d 444 (1967) ; Greenwood v. United States, 350 
US. 366 (1956). 

Appellant’s mental condition has not changed essential- 
ly since his original commitment (H.C. V Tr. 20-21, 57) .* 
All hospital staff psychiatrists who have dealt with ap- 
pellant in recent years agree on this diagnosis (H.C. VI 
Tr. 31).% This diagnosis was not contested at the hear- 


12 This case does not present the problem of a person considered 
as not mentally ill when committed under the 1948 Act whose condi- 
tion changes during commitment to one considered a mental illness 
for clinical purposes. Such cases are quite possible, however. 


313 Dr. Elliot R. Blum, a clinical psychologist, diagnosed appellant’s 
condition generally as a sociopathic personality disorder, based on 


18 


ing by counsel for appellant, nor is it seriously contested 
on appeal. There was no psychiatric dissent at hearing 
denying that appellant had evidenced repeated dangerous 
pedophilic behavior in the past or that he had the capa- 
bility and propensity to continue this behavior if released; 
there was general psychiatric concurrence in this conclu- 
sion. What has changed since his commitment, to the 
extent there has been a change, is not his condition but the 
classification by many psychiatrists for clinical purposes 
of that condition as either a mental illness or a non-men- 
tal illness. And this is precisely what Millard v. Harris, 


psychological examination about six months prior to the hearing 
(HC V Tr. 61-62). Dr. Mauris Platkin, Director of John Howard 
Division, testified that appellant’s problem was pedophilia, pre-occu- 
pation with children (HC V Tr. 21), that he was never psychotic, 
was always oriented as to time, place, and circumstance (HC II Tr. 
31-32). On July 14, 1958 Dr. John D. Schultz, Chief Psychiatrist at 
D.C. General Hospital, reported his conclusion, pursuant to order of 
Judge Tamm under 1948 Act proceedings, that appellant was suffer- 
ing from “sociopathic personality disturbance, sexual deviation 
pedophilia”, that he was “not insane”, and that he was a sexual 
psychopath. On the same date Dr. Gerhardt J. Gordon, Clinical 
Director, reported in similar manner his conclusion that appellant 
was a sexual psychopath. Three private psychiatrists employed by 
appellant’s father filed reports of their separate examination con- 
nected with the 1948 Act proceedings. Dr. Zigmund Lebensohn re-_ 
ported that appellant suffered from “sociopathic personality disturb- 
ance, sexual deviation (pedophilia) (Letter of April 2, 1958). Dr. 
Henry T. Andren diagnosed appellant as “schizophrenic reaction, un- 
differentiated with marked depression in a sociopathic personality, 
with pedophilic and dissociative trends” (Letter of March $1, 1958). 
Dr, Matthew T. Moore diagnosed appellant as having an “unsound 
mind” and a “schizoid personality” manifesting a “schizophrenic re- 
action” (Letter of March 21, 1958). Dr. Gordon testified at the com- 
mitment hearing on September 25, 1958 that appellant’s “personality 
structure is abnormal, but he is not psychotic” (1958 Tr. 17) and 
that he had a “deviating personality structure . . . We think he is a 
sociopath or a psychopath .. .” (1958 Tr. 25). Dr. Schultz testified 
that appellant had a “personality disorder that has two major com- 
ponents” —‘“schizoid personality” and “psychopathic personality” 
(1958 Tr. 33). 


19 


supra, and McDonald v. United States, supra, make clear 
is not critical for judicial purposes. Appellant’s conten- 
tion that it is critical should be rejected. See Blocker v. 
United States, 107 U.S. App. D.C. 63, 274 F.2d 572 
(1959) (criminal accused suffering with sociopathic per- 
sonality disturbance, chronic alcoholism, and intelligence 
between defective and dull normal convicted after Saint 
Elizabeths psychiatrists testified this condition was not a 
mental disease or defect and the jury rejected an insanity 
defense granted new trial when Hospital Assistant Super- 
intendent shortly thereafter testified in another case that 
he and Superintendent had now agreed such a condition 
should henceforth be labelled a mental illness) and Over- 
holser v. Leach, 103 U.S. App. 289, 257 F.2d 667 
(1958), cert. denied, 359 U.S. 1018 (1959) (five psychia- 
trist witnesses testified that patient seeking habeas corpus 
release from hospitalization after being found not guilty 
by reason of insanity was suffering from mental disease; 
two testified his condition was not a disease; all agreed, 
however, his condition was that of a socially dangerous 
“sociopathic personality with dyssocial outlook”) .** 


14 Millard v. Harris, supra, expressed apprehension that the 1948 
Act might not be able to sustain constitutional attack, and specific- 
ally that: 


a. There is serious question that the state can confine a citizen 
involuntarily because he is likely to be dangerous in the fu- 
ture even where he is found to have been dangerous in the 
past, despite Minnesota ex rel Pearson v. Probate Court, 309 
U.S. 270 (1940) and Specht v. Patterson, 386 U.S. 605 (1957), 
in which the Supreme Court upheld a statute essentially simi- 
lar to the 1948 Act (Millard v. Harris, supra, slip op. 15). 


. Due process of law might be denied a committed person in 
that the full protection of the self-incrimination privilege and 
the right to confront and cross-examine witnesses might be 
denied him, even though the 1948 Act provides the right to 
trial by jury and that “The rules of evidence applicable in 
judicial proceedings in the court shall be applicable.” (22 
— Code § 3508 (1967) (Millard v. Harris, supra, slip op. 
15). 


. Serious questions of equal protection would arise were this 
Court to conclude that the 1948 Act and the 1964 Act permit 
the Government to commit mentally ill persons otherwise 
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falling within the 1948 Act’s definition under the 1948 Act 
while other mentally ill persons are accorded the greater pro- 
cedural protections of the 1964 Act. (The 1948 Act provides 
the right to trial by jury; it provides the right to appoint- 
ment of counsel; it does not otherwise provide assurance of 
warning of the right to trial as the 1964 Act does. 21 D.C. 
Code §§ 543-545 (1967). The 1948 Act provides for appoint- 
ment of two psychiatrists to examine the person and report 
to the court before the hearing. 22 D.C. Code § 3506 (1967). 
It does not provide for a pre-hearing determination whether 
he is a sexual psychopath by the Mental Health Commission. 
The 1964 Act provides for a preliminary determination 
whether the person is mentally ill or not. 21 D.C. Code 
§§ 542, 544 (1967). Regarding release after commitment, the 
1948 Act provides that a person may be released when the 
Superintendent of Saint Elizabeths Hospital finds that he has 
sufficiently recovered so as not to be dangerous to others. 22 
D.C. Code § 3509 (1967). This is supplemented by proceed- 
ings in habeas corpus wherein the person may secure his re- 
lease by proving that he does not fall within the statutory 
definition of sexual psychopath i.e. that he is not likely to in- 
jure others if released. Millard v. Harris, supra, slip op. 23. 
The 1964 Act provides for periodic re-examination of the 
patient by one or more physicians, including, in some in- 


stances, one acting in his behalf, and a court hearing if the 
physicians disagree as to whether he continues to be danger- 
ously mentally ill. 21 D.C. Code §§ 546-549 (1967). The 1948 
‘Act makes no provision for the receipt by committed persons 
of uncensored mail. The 1964 Act provides for this right. 
21 D.C. Code § 561 (1967). 


It may be argued that these questions suggested in Millard v. 
Harris, supra, may be avoided by pulling possibilities of criminal 
prosecution one way and the 1964 Act the other way to close the 
gap which prompted Congress to enact the 1948 Act, and thus to pro- 
vide the protection for society and the treatment for dangerous 
sexual recidivists which Congress intended without reliance on the 
1948 Act, to retire the 1948 Act to inactivity, and in this manner 
effectively to repeal the 1948 Act without reference to Congress. 
Conceptually and verbally, this may be possible. Operationally, how- 
ever, there has been no demonstration that the gap can be so closed. 
These factors argue that a substantial gap will remain: 


a. Criminal prosecution being, as it was designed to be, an inef- 
ficient process, it is not possible to collect evidence constitutionally 
to assure conviction, quarantine, and treatment of all dangerous of- 
fenders. 

b. The 1964 Act’s definition of mental illness, being deliberately 
broad, gives no assurance that a person having a sociopathic per- 
sonality disorder with pedophilia can be successfully committed. As 
made clear in In re Melvin Alexander, 125 U.S. App.D.C. 352, 372 
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F.2d 295 (1967), the Government must show by a preponderance of 
the evidence both that a person is mentally ill within the Act and 
that his danger productive behavior results from that mental illness. 
Psychiatric experts differ whether such personality disorders are 
mental illnesses or not. Some consider the severity of the disorder 
will determine whether it may be classified for clinical purposes as a 
mental illness. See King v. United States, 125 U.S. App. D.C. 318, 
872 F.2d $88, 385-888 (1967) (“In appellant’s case, even the psy- 
chiatrists determination that she was suffering from a mental ill- 
ness reflected a process of drawing a line between a classification of 
mere personality disorder and a personality disorder which amounts 
to mental illness”). This Court has refused to establish a sweeping 
rule that all dangerous sexual recidivists are ipso facto mentally ill. 
Millard v. Harris, supra, slip op. 14. There is no reason to assume 
that twelve jurors instructed that they must find the person was 
mentally ill before voting to commit, will automatically do in every 
case what this Court has refused to do—conclude upon a showing 
of dangerous sexual misconduct without more that a person is men- 
tally ill. And without making such an assumption either explicitly 
or implicitly, the gap between criminal prosecution capabilities and 
the capabilities provided by the 1964 Act cannot be closed. 

Furthermore, where psychiatry does not know whether there is a 
causal relationship between a mental illness which a person may 
have and dangerous behavior which he displays, there seems scant 
reason for confidence that a jury will always conclude the behavior 
resulted from the illness. In the instant case, for example, Dr. 
Moore testified at the commitment hearing that psychiatry did not 
know what the relationship might be between appellant’s dangerous 
behavior and whatever factors might be causing it (“If you will 
investigate the literature on this subject you will find that all 
authorities state that there is no known etiology [for appellant’s 
cunnilingual behavior], the latter word meaning cause.” (1958 Tr. 
74-75). 

The difficulty posed by the gap between criminal conviction capa- 
bilities and civil commitment capabilities is illustrated by Williams 
v. United States, 114 U.S. App. D.C. 186, 312 F.2d 862 (1962). 
Williams was a criminal recidivist often diagnosed as a sociopathic 
personality. At the age of 34 and despite criminal incarceration 
during most of his adult life, he had been convicted of ten violent 
crimes. He was then indicted for assault with a deadly weapon. 
Five trials were had on that charge between 1950 and 1956, three 
of them resulting in convictions which were later reversed. While 
on bail he committed further offenses. Pursuant to this Court’s 
suggestion the Government initiated civil commitment proceedings. 
The application was fatally defective, however, since unable to 
show the existence of a mental illness. Williams promptly obtained 
his release from the hospital on habeas corpus. In re Williams, 
D.D.C. 157 F. Supp. 871 (1958), aff’d sub nom Overholser v. Wil- 
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liams, 102 U.S. App. D.C. 248, 252 F.2d 629 (1958). Within two 
weeks of this release he was arrested on an intoxication charge. 
The Municipal Court refused his pleas of guilty and, finding that 
he was “of unsound mind” committed him to the hospital. But, 
since this was not a determination that appellant was incompetent 
to stand trial under the standard announced by 24 D.C. Code § 302 
(a) his detention was declared illegal in habeas corpus proceeding 
in the United States District Court. Williams v. Overholser, D.D.C. 
162 F. Supp. 514 (1958), modified and affirmed, 104 U.S. App. D.C. 
18, 259 F.2d 175 (1958). The Municipal Court then held a hearing, 
determined Williams competent to stand trial, and again refusing 
his guilty pleas proceeded to trial “on the merits”. Without the 
benefit of any testimony bearing on the question of his mental 
condition, the judge found Williams “not guilty by reason of in- 
sanity” and again committed him to the hospital, this time invoking 
24 D.C. Code §301(d). This action was challenged by habeas 
corpus in the District Court. There Judge Youngdahl, while point- 
ing out the inadequacy of the finding and suggesting civil commit- 
ment proceedings, held that the proper remedy was by appeal to 
the Municipal Court of Appeals, where the case was already lodged. 
In Re Williams, D.D.C. 165 F. Supp. 879 (1958). That court reversed 
the finding of insanity. Williams v. District of Columbia, D.C. Mun. 
App. 147 A.2d 773 (1959). Once more it was suggested that the 
civil commitment procedure be invoked. It was not. Two years later 
Williams murdered two men. He was convicted of manslaughter, the 
jury rejecting an insanity defense that he suffered from “sociopathic 
personality, anti-social reaction, and chronic brain syndrome.” 
Williams v. United States, 114 U.S. App. D.C. 135, 312 F.2d 862 
(1962). 

This Court recognized in affirming conviction that: society had 
failed to find a satisfactory means of restraining offenders of Wil- 
liams’ sort: the Government, having once been unable even to allege 
existence of a mental illness, did not again attempt civil commit- 
ment of Williams, despite reiterated suggestion by this Court and 
other courts; not once in his many trials was Williams acquitted 
by a jury on insanity grounds; the available evidence simply would 
not support the necessary allegations of insanity or unsoundness of 
mind. Williams v. United States, 114 App. D.C. 135, 312 F.2d 862, 
864-865. 

Williams’ clearly established dangerous behavior pattern was 
not sexval in nature, so the 1948 Act could not be applied. Congress 
had made no provision for commitment of dangerous psychopathic 
recidivists based only on such an established dangerous behavior 
pattern (as Maryland had in its Defective Delinquent Act, upheld 
against constitutional attack in Sas v. Maryland, 334 F.2d 506 
(4th Cir. 1964) ). The case fell in the operational gap between crim- 
inal conviction capabilities and civil commitment capabilities. This 
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IL Application of the 1948 Act to appellant comports 
with equal protection of the laws. 


_ Appellant contends that as a mentally ill person he 
could not be committed under the 1948 Act consistent with 
equal protection of the laws. He errs in his apparent as- 
sumption that he was committed because he was mentally 
ill. He was committed because he was judicially found to 
have carried out a course of repeated misconduct showing 
him to be dangerous to others, not because he was men- 
tally ill. It was precisely because Congress felt that such 
persons as appellant were not assuredly commitable as 
mentally ill persons that it was prompted to authorize 
their commitment under the 1948 Act, based on proof of 
past dangerous conduct which pointed to probable harm- 
ful consequence to others if they were not quarantined. 

The facial constitutionality of the 1948 Act has always 
been clear.. The concern of society with the problems of 
recidivism and rehabilitation of sexual offenders, which 
show no signs of solution by conventional penological 
methods, strongly supports the efforts of Congress to seek 
a new approach. The problem furnishes a rational basis 
for the Congressional efforts to set apart a class of dan- 
gerous Sexual recidivists. The definition of this class was 
framed to conform to the Supreme Court’s construction of 
Minnesota’s sex psychopath law. In Minnesota ex rel 
Pearson v. Probate Court, 309 U.S. 270 (1940) the Court 
decisively rejected equal protection attacks upon the model 
statute, saying at 274-275: 


The question, however, is whether the legislature 
could constitutionally make a class of the group it 
did select. That is, whether there is any rational 
basis for such a selection. We see no reason for 


case occurred before enactment of the 1964 Act. It is questionable, 
however, whether the mere verbal substitution at that time of 
“mental illness” for “insanity” in civil commitment legislation made 
Williams commitable. 
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doubt upon this point. Whether the legislature could 
have gone farther is not the question. The class it 
did select is identified by the state court in terms 
which clearly show that the persons within the class 
constitute a dangerous element in the community 
which the legislature in its diseretion could put under 
appropriate control. As we have often said the leg- 
islature is free to recognize degrees of harm, and it 
may confine its restrictions to those classes of cases 
where the need is deemed to be the clearest. If the 
law ‘presumably hits the evil where it is most felt, it 
is not to be overthrown because there are other in- 
stances to which it might have been applied.’ 


This Court recognized the facial constitutionality of the 
1948 Act in Miller v. Overholser, 92 U.S. App. D.C. 110, 
113, 206 F.2d 415, 417 (1953) (“The draftsmen of our 
local act wrote into it not the terms of the Minnesota stat- 
ute but the interpretation of it which the Supreme Court 
approved.”).* This Court again recognized the 1948 


15 Senate Report 1948 Act states: “Sexual Psychopath is defined 
substantially in the language used by the Minnesota Supreme Court 
in interpreting the definition of the Minnesota statute. This inter- 
pretation was accepted by the Supreme Court of the United States 
in Minnesota ex rel Pearson v. Probate Court, supra.” 

To invalidate statutes dealing with previously unfaced problems 
tends to dull legislative willingness to deal with such problems. 
Cogent argument has been made that experimental statutes should 
thus be condemned for idefiniteness on due process grounds only 
where the legislature has been grossly inept or purposely vague. 
Note, Due Process Requirements of Definiteness in Statutes, 62 
Harv. L. Rev. 77, 83 (1948) ; Saia v. New York, 334 U.S. 558, 566 
(1948) (dissenting opinion, Frankfurt, J.). The force in this argu- 
ment applies as well where the later discovered difficulty stems from 
asserted equal protection problems. Here Congress took care to model 
the 1948 Act’s definition of sexual psychopath on that specifically ap- 
proved in Minnesota, supra, against equal protection attack. To say 
that this careful Congressional effort to coordinate its efforts with 
those of the Supreme Court must fail is to go far towards saying 
that legislation is too complex a matter to be carried out by legis- 
lators. 
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Act’s constitutionality in Millard v. Cameron, 125 US. 
App. D.C. 383, 373 F.2d 468 (1966). 

The Supreme Court recently reaffirmed by strong impli- 
cation the constitutionality of the 1948 Act regarding both 
equal protection and due process, doing so with Baxstrom 
v. Herold, 388 U.S. 107 (1966) specifically in mind. In 
Specht v. Patterson, 306 U.S. 605 (1967) the Court struck 
down a Colorado statute providing for indeterminate 
commitment of sexual psychopaths which failed to provide 
for a hearing and jury trial; the Court distinguished the 
faulty statute sharply from the Minnesota model which it 
upheld again (“These commitment proceedings whether 
denominated civil or criminal are subject both to the 
Equal Protection Clause of the Fourteenth Amendment as 
we held in Baxstrom v. Herold, 383 U.S. 107, and to the 
Due Process Clause... . Due process, in other words, re- 
quires that [the recidivist] be present with counsel, have 
an opportunity to be heard, be confronted with witnesses 
against him, have the right to cross-examine, and to offer 
evidence of his own. And there must be findings adequate 
to make meaningful any appeal that is allowed. The case 
is therefore quite unlike the Minnesota statute we consid- 
ered.” (footnote omitted). 

Appellant does not attack the facial constitutionality of 
the 1948 Act directly. He contends, rather, that a men- 
tally ill person may not be committed under the 1948 
Act, because such commitment denies him the identical 
procedural and substantive protections afforded all others 
who are mentally ill. But equal protection does not re- 
quire that all persons be dealt with identically. It does 
not require that all mentally ill persons be dealt with iden- 
tically. It does require that a distinction made have some 
relevance to the purpose for which the classification is 
made. Baxstrom v. Herold, supra; Bolton v. Harris, —— 
U.S. App. D.C. ——, 395 F.2d 642, 651, 652 (1968) 
(“Rigid application of the equal protection doctrine might 
suggest that Subsection [24 D.C. Code 301(d)] be wholly 
supplanted by the Hospitalization of the Mentally Ill Act. 
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But 2 reasonable application permits Subsection (d) to 
treat persons acquitted by reason of insanity differently 
from civilly committed persons to the extent that there are 
relevant differences between these two groups... - We 
uphold the release provisions of Section 24-301 (e) even 
though they differ from civil commitment procedures by 
authorizing court review of the hospital’s decision to re- 
lease a patient.” [footnotes deleted]). As the Supreme 
Court again made clear in More v. Doud, 354 U.S. 457, 
463 (1957) : 


The equal protection clause of the Fourteenth Amend- 
ment of the Federal Constitution does not take from 
the state the power to classify in the adoption of po- 
lice laws, but admits of the exercise of a wide scope 
of discretion in that regard, and avoids what is done 
only when it is without any reasonable basis, and 
therefore is purely arbitrary. 


Assuming that appellant is mentally ill?* the distinc- 
tion made by the 1948 Act’s classification between him 
and other persons, whether they are mentally ill or not, 
based on his past course of repeated dangerous sexual 
misconduct, is quite clearly relevant to that classification’s 
purpose. The stated purpose of the classification was to 
prevent sex crimes, particularly against children, by pro- 
viding for commitment and treatment as an alternative to 
criminal punishment for persons shown to have engaged 
in a past course of repeated sexual misconduct dangerous 
to others. This purpose was to be achieved even though 
the dangerous recidivist did not appear quarantinable 
under general commitment procedures. 


16 Whether appellant is mentally ill or not was not put formally in 
issue and tried as an issue of fact at the hearing below. 
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Appellant contends that an individual’s dangerous or 
criminal propensities are not relevant to procedures for 
commitment and that Baxstrom, supra, so held.” In this 
he wholly errs. In Baxstrom the Director of Prisons con- 
tended that the State had created a reasonable classifica- 
tion differentiating the civilly insane from the criminally 
insane, which he defined as those with dangerous or 
criminal propensities, for purposes of denying a prisoner 
ending his sentence an opportunity for a judicial hearing 
to determine whether he was to be committed after the end 
of sentence as mentally ill or not. The Supreme Court 
held that for this purpose there was no basis for distin- 
guishing commitment of a person ending a penal term 
from all other civil commitments. It further held that 
where the state had provided for a judicial proceeding to 
determine the dangerous propensities of all others com- 
mitted as dangerously insane to an institution of the De- 
partment of Correction rather than to a lower security 
institution of the Department of Mental Hygiene, it could 
not deny this right to a peson nearing the expiration of a 
penal term merely because of that fact. To say that this 
is a holding that dangerous or criminal propensities are 
not relevant to procedures for commitment is to misread 
Baxstrom indeed, and Bolton v. Harris, supra, as well 
(“We also relied on the principle derived from the Su- 
preme Court’s decision in Baxstrom v. Herold, that the 
commission of criminal acts does not give rise to a pre- 
sumption of dangerousness which standing alone, justifies 
substantial difference in commitment procedures and con- 
finement conditions for the mentally ill. We concluded 
that ‘while prior criminal conduct may be relevant to the 
determination whether a person is mentally ill and dan- 
gerous, it cannot justify denial of procedural safeguards 
for that determination’.... These modifications [in bur- 
den of proof upon a person seeking habeas corpus release 
from hospitalization after being found not guilty by rea- 
son of insanity] in no way alter the rule which the public 
safety has always required, namely, that persons who are 


17 Brief for Appellant 18. 
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dangerous due to mental illness be confined.”) The Su- 
preme Court’s later opinion in Specht, supra, citing Bax- 
strom is instinct with the understanding that dangerous, 
criminal propensities, whether sexual or otherwise, are 
relevant to commitment procedures. (“The case is not 
unlike those under recidivist statutes where an habitual 
criminal issue is a distinct issue—on which the defend- 
ant must receive reasonable notice and opportunity to be 
heard.” [No hearing or other due process guarantees 
being provided for in the Specht statute, t]he case is 
therefore quite unlike the Minnesota statute we consid- 
ered.”). 

Appellant’s view of the reach of equal protection simply 
disregards the traditional nexus between a classification 
and the purpose for which the classification is made in 
determining whether the classification is reasonable or 
not, His argument is simply that all mentally ill persons 
are entitled to equal legal treatment—without regard to 
classifications made for purposes other than treatment of 
the mentally ill—without regard to whether the assertedly 
mentally ill person has been judicially determined to be 
mentally ill or not—without regard to whether the condi- 
tion from which the person is suffering is considered by 
most psychiatrists to be a mental illness or not, as long 
as some so consider it. The implications of appellant’s 
view of equal protection are sweeping. For persons 
charged with crime and committed under the 1948 Act 
who are later stated by psychiatrist witnesses to be men- 
tally ill adoption of appellant’s view would mean, it seems 
inevitable, the granting of absolution from criminal re-- 
sponsiblity without judicial findings or either mental ill- 
ness or of productivity as one of the protections afforded 
to committed mental patients by the 1964 Act which must 
be afforded to such persons. Appellant argues that if he 
was mentally ill at time of commitment and hearing he 
may not constitutionally be denied the rights granted by 
the 1964 Act; one of these is release upon a showing that 
the individual is no longer dangerous due to mental ill- 
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ness.1* This is directly contrary to what Congress intend- 
ed. The 1948 Act provided that commitment would be 
available for dangerous sexual recidivists as an in- 
terim alternative to criminal punishment, not as a 
required substitute. The 1948 Act did not provide 
that criminal punishment possibilities would cease in 
each case of commitment of a person charged with 
crime. It provided that they would be held in abey- 
ance until such time as the hospital superintendent 
finds that the person has sufficiently recovered so as not to 
be dangerous to others; at that time the superintendent is 
to give notice to the judge of the criminal court and de- 
liver him to that court.” The 1948 Act’s release provi- 
sions are thus quite unlike those for release of persons 
committed under the 1964 Act or for persons found 
not guilty by reason of insanity who after subse- 
quent civil commitment are determined to be no longer 
dangerous to themselves or others.” Commitment under 
the 1948 Act does not deal with the area of criminal re- 
sponsibility; a finding of sexual psychopathy was declared 
in 22 D.C. Code Section 3511 (1967) to be no defense in 
a criminal prosecution. Nor does the committing court 
have to decide the difficult question whether a person’s act 
was the product of a mental illness which he might have. 
Since appellant’s view of equal protection disregards the 
differing purposes of commitment under the 1948 Act, 
under the 1964 Act, and after a finding of not guilty of 
crime by reason of insanity, which are reflected in the dif- 
ferent release provisions, it is difficult to see how adoption 
of his view by this Court could stop short of releasing ap- 
pellant and all others committed under the 1948 Act and 
assumedly mentally ill upon the terms of the 1964 Act 


38 21 D.C. Code 546, 548 (1967). 
19 22 D.C. Code 3503 (1967). 
2024 D.C. Code 801(e) (1967). 
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rather than those of the 1948 Act. This would mean re- 
quiring the release of each into society upon a showing 
that he is no longer dangerous due to mental illness, rather 
than notification and delivery to the court for possible 
criminal prosecution as provided by Congress. 

Nor can it be assumed that in all such cases of 
relase sought on 1964 Act terms a causative connec- 
tion between the dangerous sexual behavior which 
prompted commitment under the 1948 Act and the mental 
illness a person may have could be shown to exist. In ap- 
pellant’s case, for example, Dr. Moore testified at the com- 
mitment hearing that psychiatry did not know what the 
cause of his behavior was (“If you will investigate the 
literature on this subject you will find that all authorities 
state that there is no known etiology [for appellant’s cun- 
nilingual behavior], the latter word meaning cause.” 
(1958 Tr. 74-75). If this is indeed correct, appellant’s 
view of equal protection would require his release under 
the release standards of the 1964 Act despite his obviously 
dangerous behavior. 

Were appellant’s novel view of the Equal Protection 
Clause accepted by this Court, furthermore, there would 
seem to be no reasonable way to limit its application short 
of including all persons sentenced to prison after convic- 
tion of crime who can show that they suffer from person- 
ality disorders; all would be entitled to transfer from pris- 
on to the hospital and to the full benefits of the 1964 Act. 
The judicial findings that each had committed a crime 
would seem to have under appellant’s view as little sig- 
nificance as antecedents of legal consequences as the ju- 
dicial finding that appellant, by a repeated course of sex- 
ual misconduct, had evidenced dangerousness to others. 
That there has been no judicial finding of mental illness 
in either his case or that of the convicted prisoners seems 
equally unimportant under his view. That the personal- 
ity disorders from which he and the prisoners suffer are 
far from universally regarded among psychiatrists as 
mental illnesses seems equally unimportant under his view. 
The wisdom of hospitalizing such prisoners rather than 
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imprisoning them can surely be argued pro and con. But 
it would likely surprise the Congress which passed the 
1964 Act as well as the authors of the Equal Protection 
Clause to learn that they had intended this result. They 
would be just as surprised by the result which appellant 
urges for himself under his view of equal protection, name- 
ly, release from confinement despite judicial findings that 
he was and is a sexual recidivist dangerous to others. Ap- 
pellant’s view of equal protection which disregards the 
purpose for which classifications are made should be re- 
jected. 


Ill. Were this Court to rule that a mentally ill person may 
not be committed under the 1948 Act, such ruling 
should not be applied retroactively. 


Appellant contends that a mentally ill person may not 
be committed under the 1948 Act, since to do so would 
deny him those benefits of the later enacted 1964 Act 
which are not included in the 1948 Act. 

Were this Court to adopt that position, its ruling should 
not be applied retroactively. Appellant’s 1958 commit- 
ment under the 1948 Act, valid in 1958, could not be made 
invalid later. The impact of retroactivity upon the ad- 
ministration of justice, weighed against the possibility of 
unfairness to persons previously committed under the 
1948 Act, militates against retroactive application to 
render invalid commitments made between enactment of 
the 1964 Act and the present. The validity of the 1948 
Act was recognized in Fuller v. United States, 129 US. 
App. D.C. 58, 390 F.2d 468 (1967) and in Millard v. 
Cameron, 125 U.S. App. D.C. 383, 373 F.2d 468 (1966). 
In Lake v. Cameron, 124 U.S. App. D.C. 264, 364 F.2d 657 


21 Application of appellant’s view to convicted sociopathic pris- 
oners would have large impact. About two percent of first admis- 
sions to mental hospitals are diagnosed as “sociopathic personality 
disturbance, anti-social reaction” (one of four sub-divisions of the 
sociopathic personality disturbance) ; from 15 to 20 per cent of in- 
carcerated criminals fall in this category. Coville et al, Abnormal 
Psychology, Barnes and Noble College Outline Series, 126 (1966). 
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(1966) this Court specifically rejected the suggestion that 
in remanding that case of a pre-1964 Act commitment un- 
der predecessor legislation for inquiry into alternatives to 
full time hospitalization it was reviving, via habeas cor- 
pus proceedings, all civil commitments which had become 
final before enactment of the 1964 Act. Prior reliance 
upon the 1948 Act in carrying out the Congressional pur- 
pose expressed therein was justified. 

In adopting a new test of criminal responsibility in the 
District of Columbia this Court made the change prospec- 
tive only. Durham v. United States, 94 U.S. App. D.C. 
228, 240, 214 F.2d 862, 874 (1954). This being the course 
followed where the formulation of tests of criminal re- 
sponsibility was entrusted to the courts and Congress had 
never undertaken to legislate a definition of insanity for 
that purpose, see Durham v. United States, supra, n. 45, 
it should be a fortiori be the course followed in judicially 
repealing by implication a statute which Congress specifi- 
cally did not repeal in enacting the 1964 Act. See Millard 
v. Harris, supra, slip op. 8 (“Repeals by implication are 


not favored, and whatever the strength of the arguments 
that the Sexual Psychopath Act should have been repealed 
by the 1964 Hospitalization of the Mentally Ill Act, we 
cannot find evidence of a legislative intent to supersede 
the 1948 statute”). Retroactive application would not be 
appropriate. 


IV. Being unable because of his failure to pursue an 
appeal to raise directly the question of the sufficiency 
of the evidence to sustain the finding that he was a 
sexual psychopath, appellant cannot do so indirectly 
via habeas corpus. Nevertheless, the evidence is suffi- 
cient to sustain such a finding. 


Appellant contends that: evidence at the original com- 
mitment hearing of a course of repeated misconduct was 
insufficient to sustain a finding that he was a sexual psy- 
chopath; if the 1948 Act allows commitment on this record 
it must be unconstitutionally vague; and this Court should 
disregard the rule that habeas corpus is not to be used 
as a substitute for the appeal which he failed to pursue 
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and should release him due to the asserted evidentiary in- 
sufficiency. His contentions are not well founded. 
The 1948 Act defines a sexual psychopath as: 


a person, not insane, who by a course of repeated 
misconduct in sexual matters has evidenced such lack 
of power to control his sexual impulses as to be dan- 
gerous to other persons because he is likely to attack 
or otherwise inflict injury, loss, pain, or other evil on 
the object of his desire. 22 D.C. Code 3503(1) (em- 
phasis added). 


Congress defined “repeated” as conduct occurring on 
more than one occasion. Senate Report 1948 Act (“By 
the definition title II is restricted to persons who by mis- 
conduct on more than one occasion have evidenced that 
they are dangerous because of their lack of power to con- 
trol their sexual impulses’) . 

Had appellant pursued an appeal from his order of com- 
mitment, he might have raised the question of the suf- 
ficiency of the evidence to sustain a finding that he was a 
sexual psychopath. He chose not to do so, although repre- 
sented by able counsel.~ In a habeas corpus proceeding 
appellant’s burden of proof is to show by a preponderance 
of the evidence that his detention is illegal, i.e. that by a 
preponderance of the evidence of the commitment hearing 
that he had not on two occasions evidenced a dangerous 
lack of power to control his sexual impulses. Bolton v. 
Harris, U.S. App. D.C. ——, 395 F.2d 642 (1968) ; 
Johnson v. Zerbst, 304 U.S. 458, 468-469 (1938) ; Millard 
v. Harris, D.C. Cir. No. 21,492, December 12, 1968.% 


22 Appellant was represented by Myron G. Ehrlich, Esq, and Ken- 
neth D. Wood, Esq. In addition, appellant’s father, an Assistant 
District Attorney in Philadelphia, secured independent psychiatric 
assessment of appellant and presented an amicus curiae petition to 
the District Court (1958 Tr. 13). 


23 Millard v. Harris, supra, stated at p. 23 of slip op.: 


Millard in this habeas corpus proceeding must bear the bur- 
den of showing that he does not fall within the st< “utory defini- 
tion of sexual psychopathy. . . . to bear his burden of proof the 
petitioner for a writ of habeas corpus must show only that his 
past behavior. . . . does not justify the conclusion that he falls 
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Conventional legal analysis would indicate that appellant’s 
present detention is legal if his original commitment was 
legal and if the statutory procedures established under an 
Act held constitutional by the Supreme Court as the legal 
consequences of that commitment were properly followed.** 

To allow him to raise the question of the sufficiency of 
the evidence in habeas corpus is to allow him to do indi- 
rectly what he cannot do directly by appeal at this time. 

The law is clear that habeas corpus is not to be used as 
a substitute for appeal. Sunal v. Large, 332 US. 174, 
178-179 (1947) (“The general rule is that the writ of 
habeas corpus will not be allowed to do service for an ap- 
peal . .. the writ is not designed for collateral review of 
errors of law committed by the trial court—the existence 
of evidence to support the conviction . . . and other errors 
in trial procedure which do not cross the jurisdictional 
line . . .”); Kaufman v. United States, —— US. —— 
(1969), 37 USLW 4238; Thornton v. United States, 125 
US. App. D.C. 114, 117-118, 368 F.2d 822, 825-826 
(1966) (“habeas corpus cannot serve as a substitute for 
the regular judicial process of trial and appeal in the ab- 
sence of circumstances indicating that collateral attack is 
needed to provide an effective means of preserving con- 
stitutional rights”); Rollerson v. United States, D.C. 
Cir. No. 21,616, decided November 26, 1968. 


within the statutory definition of one who is likely to inflict in- 
jury to others (emphasis in original deleted) . 


24 22 D.C. Code Section $508 (1967) provides in pertinent part: 


Upon the evidence introduced at a hearing held for that pur- 
pose, the court shall determine whether or not the patient is a 
sexual psychopath .... The patient shall be entitled to an ap- 
peal as in other cases. If the patient is determined to be a sexu- 
al psychopath, the court shall commit him to Saint Elizabeths 
Hospital to be confined there until released in accordance with 
Section 3509. 


22 D.C. Code 3509 (1967) provides in pertinent part: 


Any person committed under sections 22-3508 to 22-3511 may 
be released from confinement when the Superintendent of Saint 
Elizabeths Hospital finds that he has sufficiently recovered so 
as to not be dangerous to other persons 
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However, the evidence is fully adequate to sustain the 
District Court’s finding, whether measured by the habeas 
corpus standard or by the standard of the sufficiency of 
a preponderance of the evidence to support the finding, 
that appellant was a sexual psychopath within the 1948 
Act. The evidence was as follows: 


March 1958 Washington Incident 


Dr. John D. Schultz, a psychiatrist appointed to ex- 
amine appellant and report whether he was a sexual psy- 
chopath, testified that appellant had told him he had ex- 
perienced for over five years impulses regarding sexual 
approaches to little girls; initially these consisted largely 
of approaching them to discuss sexual matters; subse- 
quently that became an impulse to kiss the little girl on 
the genitalia, which was at times almost impossible to 
control; he yielded to this impulse on the occasion of his 
March, 1958 arrest, invited a little girl into his car, and 
kissed her genitals (1958 Tr. 31-32). 


Dr. Matthew T. Moore was a psychiatrist to whom ap- 
pellants’ father referred him after the March, 1958 inci- 
dent. A letter by Dr. Moore to appellant’s father, dated 
March 21, 1958, read into the record without objection 
(1958 Tr. 41), read in pertinent part: 


[Appellant] informed me of an episode which oc- 
curred in Washington two weeks prior to my original 
examination at my office on March 14, 1958. He was 
in Washington at the time and accosted a girl ap- 
proximately 10 years of age. She was with another 
girl and boy whom he had invited into his car. He had 
promised them some money were they to accede to his 
request of performing cunnilingus. Two of them ran 
out of the car. He was able to restrain the child of 
10 and within a few moments after she began to 
scream, two policemen arrived and apprehended [ap- 
pellant]. This all occurred during the day and on a 
relatively busy street. 


Dr. Moore testified for the defense that: 


“The second time was in Washington, the time of the 
alleged crime and here [appellant] frankly admitted 
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that he kissed 2s he designated her parts, her geni- 
tals, and that this lasted but one minute” (1958 Tr. 
57) and that “[Appellant] said, and I put this in his 
own terms, ‘I held her, I pulled down her pants, and 
put my mouth to her parts’ meaning genitals—’ she 
screamed and two policemen came in a ear” (1958 
Tr. 75) 


Dr. Henry E. Andren was an independent psychiatrist 
who examined appellant after the March, 1958 incident. 
A letter by him to appellant’s father, dated March 31, 
1958 and read into the record without objection (1958 Tr. 
42), stated: 


Following is a psychiatrist evaluation of [appellant], 
age 22, who was examined by the undersigned on 
March 26, 1958 .... 


Present Problem. The patient reports that he was 
arrested approximately two weeks ago in the South- 
east section of Washington, D.C., when seen in his 
ear with a 6-year-old girl, practicing cunnilingus. 
Two policemen in a cruiser had seen him as he was 
parked on a street near the home of the seduced girl. 


Dr. Zigmond M. Lebensohn was an independent psy- 
chiatrist who examined appellant shortly after the 1958 
incident. A letter by him, entitled “REPORT OF PSY- 
CHIATRIC EXAMINATION”, dated April 2, 1958 and 
read into the record without objections (1958 Tr. 42), 
stated : 


The following facts are derived partly from the pa- 
tient, partly from his wife, and partly from long-dis- 
tance telephone conversation with his father . . 

The patient was picked up about two weeks ago by 
the Metropolitan Police in Washington, D.C. for mo- 
lesting a little girl (exact age unknown), and per- 
forming cunnilingus on her. At first the patient stat- 
ed he could not remember any details, but finally the 
following story was pieced together in his own words: 
“There was a girl . . . a little girl . . . about five years 
old. . . . I saw her in Washington, near my wife’s 
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family’s house . . . I got her into the car and talked 
to her about sex .. . I said I’d give her money if she 
stayed . .. I put my tongue on her and she started 
crying . . . Then the police came while the girl was 
still in the car so they took me to jail . . . I think I 
spent one day there... .” 


1954 Colorado Incident 


Dr. Schultz testified that appellant: “did describe the 
act in Denver which was a matter, he said, of approach- 
ing some girls and talking to them about sexual matters.” 
(1958 Tr. 34, 38). 

Dr. Moore testified for the defense that: “The history, 
as obtained from [appellant and his father] was to the 
effect that he approached a young girl in Colorado, and 
spoke to her; but there was never an overt act of a sex- 
ual aberration.” (1958 Tr. 57) and that “Here are the 
exact notes .... this is what [appellant] said, ‘I never 
did it before. Tried it once in Colorado, Only talked to 
the girl (young girl) and was arrested. Was in jail for 
one or two months. Parents came to my assistance.’ ” 
(1958 Tr. 73-74). 

Dr. Moore’s letter of March 21, 1958 after describing 
the Washington incident stated: “[appellant] stated that 
he had been held for a similar offense in Colorado.” 

Dr. Lebensohn’s letter of April 2, 1958 after describing 
the Washington incident stated: 


The patient tells of a previous experience in Colo- 
rado when he was eighteen. At that time he did not 
perform any sexual act with the little girl, but was 
apprehended by the police and was sent to a psychi- 
atric hospital for observation, placed on parole and 
finally pardoned. Following this episode, he saw a 
psychiatrist (Dr. Stein) in Philadelphia for about a 
year but finally discontinued the treatment. 

Previous Relevant History: [Appellant] admitted 
frankly that as far back as he can remember he was 
always drawn to the small girls. At the age of 18 he 
was arrested and imprisoned for a period of about 
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three months for approaching a young girl who pro- 
tested.** 

The strength of this evidence met the statute’s require- 
ments. Appellant’s contention that the statute is uncon- 
situtionally vague—raised despite explicit rejection of a 
similar contention in 1940 by the Supreme Court in 
Minnesota ex rel. Pearson, supra, as implicitly reaffirmed 
in 1967 in Specht, supra, should be rejected. 


V. The trial judge did not deny appellant’s request for 
independent psychiatric examination. The trial judge 
did not err in denying appellant’s prehearing motion 
for examination by the Mental Health Commission. 


On August 28, 1967 when the habeas corpus hearing 
was to be held the following exchange took place before 
Judge Holtzoff: 


MR. SAKAYAN: Mr. Justin has asked me to repre- 
sent to the Court this morning his desire to have the mat- 
ter continued, in order to have an independent psychiatric 
examination. 

THE COURT: I think he is entitled to that. 

Is there any objection. 

MISS WILSON: I am unable to speak in this case, 
Your Honor. Mr. Miller of our office is handling it, and 
he should be here. 

THE COURT: Well, he ought to be here at ten o’clock. 

MISS WILSON: “Yes, Your Honor. 

THE COURT: Since the government is not represent- 
ed, I will handle it without an opportunity for the govern- 
ment to be heard. 

I will continue this. 

How long a continuance do you wish? 


25 Appellant admitted in his MOTION FOR PERMISSION TO 
FILE AND PROSECUTE A PETITION FOR THE ISSUANCE 
OF A WRIT OF HABEAS CORPUS IN FORMA PAUPERIS filed 
June 30, 1967 at n.6 that he “was convicted once (Colorado, 1954) 
for a felony—a conviction for which he received and served, - - - 
three year probation.” 
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MR. SAKAYAN: Your Honor, I would suggest two 
weeks should give us enough time, 


(The Court and the Deputy Clerk conferred inaudibly.) 


THE COURT: Two weeks from today, I am told by 
the clerk, is a very full day. 

1 will continue it for three weeks, until September 18th. 

MR. SAKAYAN: Your Honor, one further matter: 
This gentleman was treated by a doctor in Philadelphia 
who appeared here once tor a hearing. 

He asked on Friday whether or not he could have an 
examination conducted by the Mental Health Commission 
rather than going back to Philadelphia, 

THE COUXK'L: No, no. 1 don’t order any examina- 
tions until after I hear the case. I do sometimes order an 
advisory opinion from the Mental Health Commission, but 
I want to hear the case first. 

MR. SAKAYAN: Fine. Thank you, Your Honor. 


The core psychiatric concensus has long been that ap- 
pellant’s condition is that of a sociopathic personality dis- 
order with the sexual deviation of pedophilia, a conclu- 
sion adopted by the District Court in its findings (Find- 
ings of Fact and Conclusions of Law 3-4). Appellant 
does not contest this diagnosis on appeal. He contends, 
rather, that he is mentally ill. Appellant now contends, 
however, that the District Court erred in denying inde- 
pendent psychiatic examination. In support appellant cites 
two cases wherein persons confined for mental illness 
sought release on grounds they were now free of danger 
productive mental illness.%* His contentions are not well 
founded. 


26 Watson v. Cameron, 114 U.S. App. D.C. 151, 312 F.2d 878 
1962) (petitioner, committed to St. Elizabeths Hospital after being 
found not guilty by reason of insanity, claimed he was later free of 
epileptic seizures and the Hospital had cured him) and DeMarcos v. 
Overholser, 78 U.S. App. D.C. 131, 187 F.2d 698 (1943) (petitioner, 
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It is clear at the outset that the Court did not deny a 
pre-hearing independent psychiatric examination. The 
Court expressly granted appellant’s request for a continu- 
ance to allow an independent psychiatric examination. It 
then denied, at least until after the Court had heard the 
case, appellant’s request that he have an examination con- 
ducted by the Mental Health Commission rather than go 
back to Philadelphia for examination by a doctor there 
who had treated him earlier. Appellant’s counsel did not 
object to this denial. 

Appellee contends it was in the District Court’s discre- 
tion on the facts of this case to deny that request where no 
showing was attempted of the purpose or need for the 
independent examination. 

Appellant had not had an independent psychiatric ex- 
amination since his apprehension and return to the Hos- 
pital in 1963. Were he seeking release from confinement 
after a verdict of not guilty by reason of insanity on 
grounds that he was now free of danger productive men- 
tal illness, the language and holding of Watson v. Came- 
ron, 114 U.S. App. D.C. 151, 312 F.2d 878 (1962) might 
well apply to him (“the ends of justice and its efficient ad- 
ministration will be best served by prescribing that an 
independent examination by an expert appointed by the 
District Court shall be granted, as a matter of right (a) 
where no such examination has previously been granted, 
and (b) where the movant has been confined in the hos- 
pital for a substantial period”). But where, as here, ap- 
pellant attempted no showing of need or purpose for the 
examination, it is surely in the court’s discretion in recon- 
ciling the demands for limited psychiatric resources and 
court time to deny such a request. As noted in Cooper v. 
United States, 119 U.S. App. D.C. 142, 143, 337 F.2d 538 
(1964) (concurring opinion) : 


These avenues of independent [psychiatric] help are 
open to, and must be considered by, the District Court 


confined in St. Elizabeths Hospital for danger productive unsound 
mind, thereafter claimed freedom from insanity and sought release) . 
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in determining whether or not psychiatric assistance 
and expert testimony, other than that afforded by the 
Government doctors at St. Elizabeths, should be made 
available to assist the indigent defendant. 


This does not mean, of course, that the power in the 
District Court to make outside psychiatric assistance 
available to the indigent defendant should be exer- 
cised in every case when a mere request therefore is 
made. Ordinarily, the trial court will accept the rep- 
resentations of counsel as to the evidentiary basis for 
the motion . . . If such representations are deemed in- 
sufficient, medical reports or sworn testimony, lay or 
expert, may be offered, by affidavit or otherwise, to 
provide a basis on which the District Court can exer- 
cise its discretion . . .”. 

Appellant argues on appeal that the purpose of the in- 
dependent examination was to assist the patient in pre- 
paring for the hearing’ But he did not so advise the 
District Court. He did not specify how the examination 
would help prepare for the hearing or how the lack there- 
of would prejudice the appellant. He simply failed to help 
the District Court exercise its discretion by giving reasons 
for his request. 

Appellant contends on appeal that he might have been 
able to persuade the District Court that he is no longer 
dangerous in society if he could have called an independent 
expert to so testify. The difficulties with this are that: 
(1) the evidence of appellant’s present dangerousness if 
released was so clear and overwhelming (see pp. 8-9 
supra) that it is wishful thinking indeed to think that the 
balance of evidence could have been tipped by such testi- 
mony, assuming that intensive shopping for an expert 
would have produced one ready to express doubt that ap- 
pellant was dangerous if released, and (2) the argument 
that appellant would be sexually safe in society does not 
comport well with appellant’s argument made else- 


27 Brief for Appellant 32. 
8 
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where that he is mentally ill, being a sociopathic person- 
ality with the sexual deviation of pedophilia.* 

Appellant also argues now that he needed independent 
psychiatric advice in order to develop his attack upon the 
adequacy of his treatment program. He does not argue 
that he needed independent psychiatric advice to deter- 
mine whether the treatment was adequate or not. Assum- 
ing the treatment was inadequate, his pragmatic argu- 
ment runs, he needed advice how to persuade the court it 
was inadequate and “independent” expert opinion to per- 
suade the court. This has nothing to do with independent 
examination of appellant to ascertain his condition which 
was the concern of the Watson and DeMarcos cases, 
supra, n. 26, and of 21 D.C. Code 546 (1967) of the 
1964 Act which established procedures for periodic inde- 
pendent examination of confined patients. See Proctor v. 
Harris, D.C. Cir. decided April 29, 1969 which made this 
distinction clear. Even assuming the sequitur in appel- 
lant’s argument that the District Court should have 
granted his request since it would have increased his 
chances of persuading the court that treatment was in- 
adequate, however, appellant failed to make any such rep- 
resentations to the court to provide a basis on which the 
court could exercise its discretion. His arguments to this 
Court are no substitute for the help which he failed to 
give to the District Court. They should be rejected. 


VL The District Court did not err in concluding that the 
treatment afforded appellant was suitable and ade- 
quate. 


Appellant contends that: alternative treatment pro- 
grams being available and appellant not having improved 
under the treatment afforded him, the District Court erred 
in not ordering the Hospital on that basis alone to alter 
its present course of treatment; the Hospital’s failure to 


28 Brief for Appellant 17,21. 
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try alternative treatment methods calls into queston the 
bona fides of its attempts to improve appellant’s condi- 
tion, without regard to whether initial and periodic in- 
quiries were made into his needs with a view to providing 
suitable treatment or whether the program followed was 
suited to his particular needs in light of present knowl- 
edge; the District Court erred in assertedly failing to 
bring forth the kind of expert information that would 
allow it to investigate and make informed judgments con- 
cerning appellant’s needs, the adequacy of the treatment 
afforded him, and the availability of alternatives; and the 
District Court erred in failing to order the Hospital to 
develop a facility allowing more effective treatment of 
appellant, without regard to whether psychiatry has yet 
discovered such a superior treatment for appellant’s con- 
dition or whether such a court order would constitute a 
directive to make a scientific breakthrough not yet 
achieved by psychiatry. 

Appellee contends that: the Hospital provided treatment 
suitable and adequate to appellant’s needs and conditions 
in a bona fide effort to improve him; in formulating the 
treatment program Hospital physicians made a permis- 
sible and reasonable decision in view of the relevant in- 
formation and within a broad range of discretion; Hos- 
pital physicians considered alternative treatment pro- 
grams in deciding to continue the present one; acting ex- 
pressly under the guidance of Tribby v. Cameron, 126 
U.S. App. D.C. 327, 379 F.2d 104 (1967), the Dis- 
trict Court investigated and made informed judg- 
ments concerning appellant’s needs, the adequacy of the 
treatment afforded him, and the availability and promise 
of alternative treatment; evidence showed no reason to 
think and good reason to doubt that available treatment 
alternatives will produce better results than the present 
program; the possibility of better treatment does not nec- 
essarily prove the one provided is unsuitable or inade- 
quate; the District Court did not err in not ordering the 
Hospital to develop a new physical facility and treatment 
program allowing more effective treatment of appellant, 
he having failed to show what this facility and program 
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would be, or whether such is even known to psychiatry at 
its present stage of development. 

This Court made clear in Rouse v. Cameron, 125 US. 
App. D.C. 366, 373 F.2d 451 (1967) and Millard v. Came- 
ron, 125 U.S. App. D.C. 383, 373 F.2d 468 (1966) that: 
the Hospital is obligated to provide treatment appropriate 
to appellant’s needs and adequate in light of present 
knowledge; it need not show that the treatment afforded 
will improve appellant, but only that there is a bona fide 
effort to do so and that initial and periodic inquiries are 
made into his needs and conditions; the possibility of 
better treatment does not necessarily prove the one pro- 
vided is unsuitable or inadequate. Tribby v. Cameron, 
supra,” described the District Court’s functions in re- 
viewing Hospital selection of treatment for an individual 
patient: 


We do not suggest that the court should or can de- 
cide what particular treatment this patient requires. 
The court’s function here resembles ours when we 


review agency action. We do not decide whether the 
agency has made the best decision, but only make 
sure that it has made a permissible and reasonable 
decision in view of the relevant information and 
within a broad range of discretion.” 


29 This Court recently reaffirmed Tribby v. Cameron, supra, in 
Covington v. Harris, D.C. Cir. No. 21, 935, decided March 14, 1969. 


30 See also these cases prior to Rouse, supra, the seminal decision 
which Tribby, supra, interpreted: Hough v. United States, 106 U.S. 
App. D.C. 192, 196, 271 F.2d 458, 462 (1959) (“[RJehabilitative 
therapy . . . is clearly the province of the hospital alone. . . .”) and 
Clatterbuck v. Overholser, 107 U.S. App. D.C. 340, 343, 278 F.2d 
20, 23 (1960) (“We do not believe we should substitute our judg- 
ment for that of the Superintendent of St. Elizabeths Hospital’’) . 

Lake v. Cameron, 124 U.S. App. D.C. 264, 364 F.2d 657 (1966) is 
not apposite. There Mrs. Lake had been confined because she was 
dangerous to herself, not to others. Psychiatric testimony was that 
she was not dangerous to others and did not need constant medical 
supervision, but only “attention”. This contrasts with the unchal- 
lenged psychiatric concensus here that appellant is dangerous to 
small children and should remain confined in the maximum security 
pavilion. The Lake court guided itself by the principle that “Depri- 
vation of liberty solely because of danger to the ill persons them- 
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There was general psychiatric concensus as to appel- 
lant’s diagnosis. All Hospital staff psychiatrists and psy- 
chologists dealing with him in recent years, including Doc- 
tors Dobbs, Owen, Schwartz, and Platkin, agree on that 
diagnosis (H.C. V Tr. 31), which is that of a sociopathic 
personality disorder, with the sexual deviation of pedo- 
philia.** Appellant does not contest this diagnosis. 

The treatment appellant has received, called “insight 
therapy” by Doctor Bauer (H.C. VI Tr. 10), had these 
elements: after commitment in September, 1958 appellant 
received individual therapy from Doctor Crowley in 1958 
and 1959 (H.C. VI Tr. 72). In 1959 he had considerable 
flexibility in management (Platkin, H.C. V Tr. 68: “We 
obtained work for him on the grounds. We permitted him 
privileges. We permitted him treatment with Doctor 
Crowley. We created an extremely flexible environment 
in which he could move and we discovered that none of 
this had any impact on his problems”. Appellant, H.C. I 
Tr, 15-16: “I was confined [until November, 1959] in the 
maximum security building with patients who were in- 
sane, who were violent, who required being in restraint. 
... The activities which we had were largely restricted to 
going out in the yard, mopping the floors, group therapy, 
which is what they call it... . I later on got individual 
therapy, however, for a few months before I started going 
out”). He was placed on convalescent leave on Novem- 
ber 19, 1959; he was to maintain weekly contact with an 
individual physician therapist; he failed to do so (H.C. II 
Tr, 6-7). He has been in John Howard Pavilion since his 
return in April, 1963. Doctor Schwartz has been his ad- 
ministrative psychiatrist for most of the time since then 


selves should not go beyond what is necessary for their protection,” 
adding that “This case has its special features within which the 
opinion is confined”. 124 U.S. App. D.C. 264, 269, 364 F.2d 657, 662 
(1966). Commitment under the 1958 Act can be made only where 
the person is dangerous to others, not where he is dangerous to him- 
self only. 22 D.C, Code 3508 (1967). 


31 Footnote 12 above gives other statements of the diagnosis by 
other doctors. 
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until the hearing in October, 1967 (H.C. VI Tr. 84-85). 
Since his return appellant has had recreational therapy, 
ie. has played in the band and been active in a public 
speaking group called the Gavel Club (H.C. I Tr. 30). He 
had occupational therapy, i.e. wood shop and editorship of 
the John Howard Journal (H.C. I Tr. 30). He had some 
individual therapy on an informal, non-assigned basis 
since 1963, most recently with Dr. Bauer, (H.C. II Tr. 
28) and has been in two group therapy units. One, in 
which he was active after October, 1963, was made up of 
about six sexual psychopaths under Doctor Stammeyer’s 
direction; twice weekly sessions of one and one half hours 
were held (H.C. VI Tr. 61). The other is made up of all 
patients in his ward and has met weekly under Doctor 
Schwartz (H.C. VI Tr. 63). Generally, appellant has 
received considerably more attention than other John 
Howard patients (H.C. II Tr. 33-34) and more than oth- 
ers with the same condition (H.C. II Tr. 61). 

Appellant was examined upon admission to the Hospital 
to ascertain his condition and needs (H.C. II Tr. 3-6; H.C. 
V 12). His condition and needs have been reviewed from 
time to time by a number of physicians who monitor his 
progress and use whatever techniques seem to offer prom- 
ise of help.** 

Physicians concerned with appellant’s treatment have 
not been confined to one school of psychiatric thought, but 
have represented at least two different emphases within 
psychiatry. Dr. Schwartz directed for approximately 
three years before the hearing a program of “insight ther- 


32 This review was described as follows at H.C. V Tr. 55: “Q Has 
any discussion been made by the doctors as far as attempting an- 
other way of treating to see if he would respond?” Platkin: “Well, 
what we have done from time to time, we have discussed with each 
other what is the best thing we can do for this man, and whatever 
we have come up with is what would take place. Now, we haven’t 
come up with any treatment in the sense of anything remarkably 
different. It isn’t as though we had a specific pattern of treatment 
and abandon that and try another one. It is simply that we try 
everything that we know in our experience and hope that it will 
help.” 
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apy” which places weight upon recognition of past actions 
and appreciation of their significance (H.C. VI Tr. 85); 
Dr. Bauer was an existentialist clinical psychologist who 
is less willing to project past behavior into the future than 
other types of psychiatrists or psychologists (H.C. VI Tr. 
58-55) ; he had mapped out a course of treatment for ap- 
pellant during the approximately one half years preceding 
the hearing (H.C. VI Tr. 9-10). Those monitoring and 
reviewing appellant’s conditions and needs were not con- 
fined to either the psychiatric profession or that of the 
clinical psychologists, but included as psychiatrists Drs. 
Platkin, Dobbs, Owen and Schwartz (H.C. V Tr. 31) and 
as Ph. D. level clinical psychologists Drs. Bauer and Blum. 
This strong record of open and continuing review of ap- 
pellant’s condition and needs shows that the Hospital’s de- 
cision on the type of treatment afforded was made in the 
light of relevant information including consideration of 
the availability and promise of alternative methods of 
treatment. The bona fides of the Hospital’s effort to im- 


prove appellant is clear. In an attempt to call this into 
question appellant cites only that alternative treatment 
programs are assertedly known and that appellant has not 
improved under the program followed.“ Under Rouse v. 


33 Expert opinion that appellant has not improved under pres- 
ent treatment was not unanimous. Dr. Bauer testified for appellant 
as follows: 


A. I do not dispute that the sex psychopath is a very difficult type 
of patient. 

Q. To treat? 

A. To treat. 

Q. Now, so that it is fair to say that your present assessment is 
limited to merely the conclusion that this particular form of therapy 
has shown no positive improvement with respect to this? 

A. I would not say that it has not shown no positive improve- 
ment (sic). I do firmly believe Mr. Justin has shown great gains in 
many ways. 

Q. Can I interrupt you for just a second. I don’t mean to you off, 
but if he has shown great gains do you attribute any of these gains 
first of all to the group therapy? 

A. Yes, I do, absolutely. 


[Footnote continued on page 49] 
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[Footnote continued on page 49] 
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Cameron, 125 U.S. App. D.C. 366, 871-372, 878 F.2d 451, 
456-7 (1966) this alone simply does not cast doubt on bona 
fides (“The effort should be to provide treatment which is 
adequate in light of present knowledge. Some measures 
which have therapeutic value for the particular patient 
may be too insubstantial in comparison with what is avail- 
able. On the other hand, the possibility of better treat- 
ment does not necessarily prove that the one provided is 
unsuitable or inadequate”.) 

Nor can it be said that the Hospital failed in earlier pe- 
riods of appellant’s confinement to seek new approaches. 
In 1959 it tried conditional release after a period of flex- 
ible therapy management and individual therapy. The re- 
sult following upon appellant’s elopement was the rape of 
a two year old female, the performance of sodomy on 


33 [Continued] 


Q. Do you attribute those gains to any other forms of therapy, 
what might be considered forms of therapy received at the hospital? 

A. Yes indeed. 

At another point, Dr. Bauer testified as follows (HC. VI 15-16) : 


MR.SAKAYAN: .... There has been testimony that Mr. Justin 
has been treated in more or less the same fashion since he arrived at 
the hospital almost ten years ago according to Dr. Platkin. At this 
point the purpose of introducing Dr. Bauer is to demonstrate in this 
man’s professional opinion there is another method of treatment 
which in this point in time, the last ten years, the treatment has not 
been effective. It is his opinion the treatment should be changed. 
Dr. Platkin’s opinion was otherwise. 

THE COURT: Is the doctor prepared to say the treatment should 
be changed? 

MR. SAKAYAN: I think he is prepared to say another treat- 
ment at this time should be instituted. Dr. Platkin does not, he 
feels they should continue on the way they have been going. 

THE WITNESS: May I answer in three parts? First of all I 
do believe if one type of treatment is not effective one should con- 
sider some other type of treatment after a given period of time. 

Secondly, the cooperation of the patient is an extremely desirable, 
regardless of the type of treatment, and I think this point of view 
is pertinent in this case. 

Thirdly, I personally feel that the newer developments in the area 
of outward conditioning or therapy are such as to warrant consid- 
eration for this particular case. In other words, I’d say that it 
might be advisable to try another type of treatment but this is not 
to say he has not been getting excellent treatment throughout his 
confinement. 
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appellant’s infant son, and admitted sexual relations with 
other children in Chicago* (see pp. 8-9 supra).“ This 
makes it impossible to argue that Hospital authorities 
have been unwilling to take risks in considering new ap- 
proaches hopefully conducive to appellant’s safe return to 
society. 

Psychiatric opinion in the record does not provide an 
adequate basis for judicial conclusion either that there is 
a specific method of treatment of sexual psychopaths such 
as appellant or that there are specific alternatives to the- 
treatment course which has been followed. Chief Physi- 
cian Dr. Platkin testified, rather, that there is no such 
thing as specific treatment for sexual psychopaths in the 
sense that penicillin may be considered a specific treatment 
for a certain type of infection; the therapy is general psy- 
chotherapeutic treatment (H.C. V Tr. 18-29, 55-60) which 
Dr. Bauer termed “insight therapy” (H.C. VI Tr. 10). 
Clinical Psychologist Dr. Bauer testified, on the other 
hand, that there were many types of treatment for sexual 
psychopaths such as appellant, including operant condi- 
tioning, also called reinforcement theory or behavior 
therapy, and aversion therapy (H.C. VI Tr. 10-11). Clini- 
cal Psychologist Dr. Elliot Blum testified there were meth- 
ods of treatment other than that afforded appellant for 
persons with his condition, including behavioral therapy 
aimed at alleviation of the sexual deviation symptoms 
without regard to their fundamental causative sources 
(H.C. VI Tr. 64-65). Dr. Platkin was aware of be- 
havioral therapy (H.C. V Tr. 56) but did not consider this 
a. specific form of treatment for persons like appellant. 


34 Jt is difficult from the record to quantify the damage done to 
society in the past as a guide to the damage appellant might do if 
granted the release he seeks from this Court. The location and 
psychic condition of the two year old rape victim is unknown, as is 
that of his son upon whom he admitted performing sodomy. The 
other children with whom he admitted having sexual relations dur- 
ing his elopement period in Chicago were not identified in the rec- 
ord; whatever psychic damage was done them can probably not be 
established now. See Covington v. Harris, D.C. Cir. No. 21, 935, de- 
cided March 14, 1969 slip op. at 17-19. 
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He felt rather that “there are alternative ways of treat- 
ing all patients; that is, various doctors might have dif- 
ferent attitudes and approaches and philosopy of treat- 
ment, These are not necessarily specific treatments.” 
(H.C. V Tr. 54). 

Dr. Blum recommended “a particular alternative type 
of treatment known as aversive conditioning treatment— 
that is, a clinical method of treatment which utilizes the 
punishment of undesirable responses by the patient” 
since in his professional judgment the patient had shown 
insufficient improvement under previous programs of 
treatment, although he stated there was no assurance 
that this alternative treatment would be effective (H.C. 
VI Tr. 68). Doctor Bauer favored a change in treatment 
also to behavioral therapy (H.C. VI Tr. 37-39). There 
was, however, a firm concensus among psychiatrists and 
psychologists that no form of treatment offered much if any 
hope of greater effectiveness than any other (H.C. VI Tr. 
62) ; Bauer, H.C. VI Tr. 68;* Blum, H.C. VI Tr. 68). 

On this record appellant contends the District Court 
erred in not ordering the Hospital to alter its course of 
treatment, despite the teaching of Tribby, supra, that it is 
not the function of the court to decide what particular 
treatment a patient requires. Appellant contends that the 
court erred in not bringing forth the kind of expert opin- 
ion that would allow the court to make informed judg- 
ments concerning the availability of treatment alterna- 
tives ®* and in not seeking the aid of independent experts 
who might have offered the needed guidance if the Court 
found specific recommendations made unsatisfactory. By 


35 Doctor Bauer testified at H.C. VI Tr. 11 that: “There are 
quite a few types of treatment, of course, in dealing with the sexual 
psychopaths. I’d like to say first off no one of them seems to be 
much more effective than any other or for that matter, no one seems 
to be less effective than any other. Certainly recently the operant 
conditioning therapies, also called reinforcement therapy, or be- 
havior therapy have been somewhat more effective on the sexual 
psychopaths”. 


36 Brief for Appellant, 41. 
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this appellant can only mean that the court erred in fail- 
ing to consider the availability of specific courses of treat- 
ment known to psychiatry but not considered by the Hos- 
pital—it seems impossible that appellant can mean that 
the court erred in failing to discover by judicial hearings 
a new and better treatment unknown to psychiatry. But 
appellant has failed to specify any type of treatment of- 
fering hope of improvement which the Hospital failed to 
consider in formulating his treatment program. The rec- 
ord rather makes clear that all types of treatment dis- 
cussed at the hearing below were considered by the Hos- 
pital authorities in formulating and reviewing the treat- 
ment program (H.C. V Tr. 55-56). Under the standard 
of review stated.in Tribby, supra, the record shows that 
Hospital physicians made a permissible and reasonable de- 
cision in view of relevant information and within a broad 
range of discretion. The District Court was correct in so 
concluding. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


ROGER E. ZUCKERMAN, 
Ropert A. ACKERMAN, 
Assistant United States Attorneys. 


53 
APPENDIX 
THE QUESTION OF ADEQUACY OF TREATMENT 


A POSITION STATEMENT BY THE AMERICAN 
PSYCHIATRIC ASSOCIATION * 


Introduction 


In 1966 the United States Court of Appeals for the Dis- 
trict of Columbia Circuit ruled in substance that a person 
who has been committed to a mental hospital following 
acquittal on a criminal charge has a constitutional right to 
receive “adequate” treatment and that the court has a 
right to determine whether the treatment rendered is, in- 
deed, adequate. Because of the precedent-setting nature 
of the ruling and its potential implications for psychiatric 
care facilities, it seemed incumbent on the American Psy- 
chiatric Association to formulate a psychiatric position on 
the issue as a contribution to the dialogue which may be 
expected in the wake of the Court’s decision. Accord- 
ingly, APA’s President appointed Dr. Henry A. Davidson 
as Chairman, and Drs. Oscar Diamond, Dale C. Cameron, 
Elvin V. Semrad, Joseph J. Baker, and Bernard C. Glueck 
Jr. as members of the Task Force to draft a statement. 
Their statement was reviewed by the Executive Commit- 
tee of the APA Council on February 6, 1967 and ap- 
proved with minor editorial changes as follows: 


STATEMENT 


The definition of treatment and the appraisal of its ade- 
quacy are matters for medical determination. Final au- 
thority with respect to interpreting the law on the subject 
rests with the courts. In any case, such definition and 
appraisal should take into account these seven basic con- 
siderations: 


* Approved by the Executive Committee of Council, February 6, 
967, 
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1. The purpose of hospitalization and related treatment 
programs.—(e.g. The problem is to direct the patient to 
the proper facility. A long-term care facility differs in 
purpose from an intensive short-term treatment unit in a 
community general hospital.) 

2. The relevance of diagnostic procedures.—(e.g. Ade- 
quate diagnostic evaluation is an essential part of the total 
treatment process. The diagnostic and treatment plan 
must undergo constant revision as more knowledge is 
gained about the patient.) 

3. Protecting the patient.—(e-g. There is need to pre- 
vent suicide and self-injury and to prevent acts harmful 
to others so far as possible. It would manifestly, be “poor 
treatment” to release a patient to commit an unlawful 
act.) 

4. Interrupting the disease process.—(e.g. There is fre- 
quent need to cut the patient off from narcotics, drugs 
and medications that may befuddle or toxify him, to sepa- 
rate him from acute stress situations, and to supply phar- 
mocologic, dietetic, surgical and other medical measures to 
prevent the worsening of his condition.) 

5. Physical methods of treatment.—(e.g. These include 
shock therapies, medication, treatment of incidental ill- 
ness, and various somatic procedures.) 

6. Changing the emotional climate surrounding the pa- 
tient.—(e.g. The challenge here involves readjusting the 
patient’s total environmental milieu, helping him to a 
more realistic appraisal of himself, changing his attitudes, 
remotivating him, providing him with new and improved 
social and personal skills in living and relating to the so- 
ciety about him. Such modalities as occupational therapy, 
music therapy, participation in patient government, half- 
way house experience, and many others contribute to the 
readjustment.) 

7. Conventional psychological therapies.—(e.g. These 
include individual and group psychotherapies, pastoral 
counselling, social casework, and similar non-physical ap- 
proaches to the patient designed to sharpen his under- 
standing of both conscious and unconscious forces that im- 
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pinge on his behavior. Through abreactions, reassurance, 
suggestion, reeducation, persuasion, exhortation, guidance, 
depth psychotherapy, and similar techniques, efforts are 
made to construct modes of behavior that will at once sat- 
isfy the patient’s psychological needs and society’s de- 
mands. 

These seven categories are not discrete. They overlap. 
It is neither possible nor desirable to force a categoriza- 
tion of any single program under any single rubric. Nor 
will any one patient profit from all of the procedures 
cited. It is the responsibility of the physician to deter- 
mine the appropriate treatment techniques to fit the indi- 
vidual patient’s physical and psychological needs, assets 
and circumstances. Further, this determination must be 
made realistically in relation to the facilities, personnel, 
and objectives of the institutions, clinics, or agencies that 
are at hand. 

Still, subject to these qualifications, the seven categories 
will serve usefully as criteria against which the adequacy 
of treatment may be assessed. They are presented as of 
possible use to courts and other agencies confronted with 
the problem of determining legitimacy and adequacy of 
treatment. 


Cooperation of the Patient 


Any comprehensive treatment plan requires a degree of 
cooperation by the patient to be effective and some pro- 
cedures incidental to the plan require more cooperation 
than others. It is possible, for example, to give patients 
electroshock and medication without cooperation, and this 
may be done in an effort to make the patient more coopera- 
tive and receptive to other treatment procedures. Almost 
any form of conventional psychotherapy is extremely dif- 
ficult to administer without cooperation and it may be 
said in general that the effectiveness of the psychothera- 
pies is proportional to the degree of cooperation that is 
present. Some psychotherapies cannot be given at all 
without it. When cooperation is withheld the starting 
point of a treatment plan is to help the patient under- 
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stand his need and to lead him to a more cooperative atti- 
tude. Ifa patient will not (or, more accurately cannot, 
because of the illness) cooperate, then it is neither obli- 
gatory nor sensible to attempt to force it upon him. 

Perforce, the principle must be that a patient is entitled 
to any available treatment which will help him and which 
he (and his family in some instances) will accept. Re- 
gardless of whether a patient’s refusal of treatment is 
willful or a product of his illness, it does not follow that 
his demand for release can be met because he has not re- 
ceived a treatment which he has refused. 


Bona Fides 


The United States Court of Appeals for the District of 
Columbia (Rouse vs. Cameron) has stated: “The hospital 
need not show that the treatment will cure or improve the 
patient, but only that there is a bona fide effort to do so.” 
We are in full accord with the principle. Failure of treat- 
ment is always possible, but it must always be provided in 


good faith. 


Treatment and Punishment 


The conceptual contrasting of “treatmen ? on the one 
hand with “punishment” on the other sometimes obfus- 
cates more than it clarifies the problem. Some courts, at- 
torneys, statutes and judicial formulations reiterate, al- 
most ritualistically, that hospitalization without treatment 
equates with punishment. This is not precisely the case. 

Involuntary hospitalization clearly does imply restraint 
and may be properly viewed as a kind of punishment in a 
simple, unqualified context. But if such hospitalization 
is part of a treatment program aimed at interrupting a 
disease process (even though the treatment is refused or 
fails) it is not useful to dub it punishment anymore than 
it would be useful to view depriving an addict of the nar- 
cotic of his choice as punishment. The utilization of this 
kind of involuntary restraint may be viewed in one sense 
as analogous to problems encountered in child-rearing 
wherein there are no sharp delineations as between guid- 
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ance and discipline or between discipline and punishment, 
all of which are directed towards putting internal and ex- 
ternal limitation on unacceptable behavior. Restraints 
may be imposed from within by reinforcing a patient’s 
inner defenses or from without, by pharmocologic means 
or by locking the door of a ward. Either imposition may 
be a legitimate component of a treatment program. Only 
if a patient were restrained and did not receive any of the 
treatment cited above could the restraint properly be 
called punishment, Further, it is unsound to dismiss a 
procedure as “purely custodial” or “purely punishing” 
without assesing the total circumstances in which it has 
been prescribed. The procedure is often of therapeutic 
value. 


Individualization of Treatment 


A program that has therapeutic value for one patient 
may be of no benefit to another. Some patients, for ex- 


ample, manifest acute anxiety when placed in open ward; 
others panic when placed behind locked doors. 


Dangerous Patients 


On the basis of long experience, psychiatrists estimate 
that about 90 percent of all mental hospital patients are 
harmless and in no way threaten the community in which 
they reside. Admittedly, however, the other 10 percent 
comprise roughly 60,000 patients and protecting the com- 
munity from irresponsible acts they might commit is a 
priority social concern. To release them prematurely is 
never justified regardless of the adequacy of treatment 
they may be receiving. The constructive way of approach- 
ing this problem lies in obtaining the staff and facilities 
for providing adequate treatment, not in premature re- 
lease. 


Alternate Dispositions 


A mental hospital is not always the best possible facility 
for providing adequate treatment. At the same time it 
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should be appreciated that it may not be in the interest of 
the mental patient, especially the confused, severely de- 
pressed or senile patient, to thrust him out of the hospital 
even though the treatment setting is not ideally suited to 
his needs. The point is, however, that all possibilities for 
securing adequate treatment should be explored—general 
hospitals, out-patient clinics, day treatment centers, pri- 
vate practitioners, halfway houses, nursing homes, and 
many others. Such exploration is the proper function of 
the family physician, the social agency, and the patient’s 
family and not of the court or the hospital. If there are 
no such facilities then, of course, the mental hospital may 
be the best solution to meet the needs of patient and com- 
munity, but referral to it should not be a matter of rou- 
tine. 


The Total Milieu 


All parts of the environment surrounding a patient have 
impact upon him. The total effect of his overall milieu 


cannot be explained by analyzing each part of it sepa- 
rately. In one hospital ward setting all decisions may be 
made for him—when he will shave and shower, when and 
what he will look at on television, ete. In another ward 
situation general permissiveness may characterize the 
milieu. Either situation may have therapeutic or anti- 
therapeutic effect on the disease process. 


The Incurable Patient 


The late Dr. Winfred Overholser, long time superin- 
tendent of Saint Elizabeths Hospital in Washington, D.C., 
often reiterated: “I do not believe that we should write off 
any patient as incurable. We are going to try our hand 
at treating every patient who is sent to us.” The profes- 
sion of psychiatry must endorse this statement notwith- 
standing acknowledgment that its science cannot yet pre- 
vent lifetime hospitalization for a few. One can only keep 
trying with the knowledge and skills at the profession’s 
disposal and in the hope that research will be ever produc- 
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tive of new knowledge that will make the effort more 
effective. 


Staff Shortages 


In general, there appears to be a positive relationship 
in mental hospitals between small size and larger staff- 
patient rations and the rate of recovery of patients. That 
is, a mental hospital with more than 1000 beds and with 
25 employees per hundred patients gets poorer results 
than a smaller hospital with 250 employees per hundred 
patients. The model “Draft Act” governing hospitaliza- 
tion of the mentally ill recognizes this in stating that 
“every patient is entitled to treatment to the extent that 
facilities and personnel are available.” Some courts ap- 
pear to reject this principle and say in effect that lack of 
staff is no excuse for failure to treat a patient, and that 
if ideal staff ratios cannot be maintained to provide ade- 
quate treatment then the patient should be released. We 


think this doctrine is tantamount to an oversimplified gos- 
pel of perfection. Clearly, in perspective of the overall 
mental health manpower shortage in our country, one 
must settle for something less until personnel shortages 
can be overcome, 


The Ultimate Responsibility 


The ultimate responsibility for the relative adequacy of 
psychiatric treatment facilities rests with the community. 
Day by day responsibility for operating and administer- 
ing these facilities rests with a professional staff account- 
able to the community for its performance. The staff must 
respond to criticisms of its work from any responsible 
civic source. Nevertheless, the staff must have authority, 
day by day, to determine priorities in the use of personnel, 
to appraise patients’ progress, and in all other ways have 
freedom to operate the facility in the best interests of the 
total patient population. Mental hospital administrations 
may vary in quality as do all human institutions. It is 
one thing, however, for outside community agencies to 
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render constructive criticism of the relative adequacy of 
a psychiatric facility, and quite another for it to interpose 
its judgments on the professional managerial affairs of 
that facility. The former must be welcomed. It is doubt- 
ful if the latter will enhance the quality of administration. 
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